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Congress or the state legislatures may impose new obligations and responsibilities without violating the Due Process 
Clause, provided the act rests on a rational basis and is not arbitrary and irrational. 


In the interest of the general welfare, the legislature may create liability where none existed, irrespective of fault or agency, 
without violating due process, provided it rests on reasonable grounds of policy. l Acts creating liability do not violate substantive 


due process rights when reasonably related to legitimate state interests.~ For example, the extension of the doctrine of liability 
without fault—vicarious liability—to new situations to attain a permissible legislative objective is not so novel in the law or so 


shocking to reason or to conscience as to afford in itself any ground for the contention that it denies due process of law. 


Congress has considerable leeway to fashion economic legislation, including the power to affect contractual commitments 
between private parties, without effecting an unconstitutional taking, and for a claimant to succeed on the claim that the manner 
in which a statute imposes liability violates substantive due process, the claimant must establish that liability under the act is 


arbitrary and irrational.* Legislation readjusting rights and burdens is not unlawful as violating due process solely because it 
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upsets otherwise settled expectations even though the effect of the legislation is to impose a new duty or liability based on 


past acts.” 


There is no due process right to the continued existence of common-law causes of action,° since while common-law rights of 
action in tort receive constitutional protection, they are not fundamental rights which demand heightened due process protection; 
a rational relationship to a legitimate governmental purpose is all that is required to prospectively limit and even to abrogate 


common-law rights of action in tort.’ The legislature is free to make statutory changes in common law rules of liability without 
running afoul of due process—no one has a vested property interest in a rule of law.® A limitation on a common law measure 
of recovery does not violate a fundamental right or create a suspect classification for due process purposes,” and a party's 
disagreement with a legislative policy decision of this nature is not legally relevant under substantive due process. 1? When 
Congress creates a limitation on liability, as for compliance with federal law, or even completely forecloses relief, as through 
immunity, it does not violate due process. !! The abolition of a previously created cause of action in tort is subject to a rational 


relationship analysis for purposes of a due process challenge. 1 


CUMULATIVE SUPPLEMENT 
Cases: 


Florida statute making the private employer of an off-duty county police officer responsible, through indemnification of county, 
for officer's acts or omissions while performing services for benefit of employer was supported by legitimate governmental 
interests, as required for statute to survive rational basis review for due process violation; the public should not bear the cost of 
police actions for which a private party had contracted, and an off-duty officer working a paid private detail was more likely to 
find himself in a situation where police action was necessary than was an officer who was not working such a detail. U.S.C.A. 
Const.Amend. 14; West's F.S.A. § 30.2905(2)(a). Blue Martini Kendall, LLC v. Miami Dade County Florida, 816 F.3d 1343 
(11th Cir. 2016). 


Restitution process ordered by trial court, following Attorney General's enforcement action against for-profit schools under 
Minnesota Consumer Fraud Act (MCFA), did not violate due process, in case arising out of schools' misrepresentations as to 
whether obtaining schools' criminal justice degree would qualify students for police officer or probation officer career; process 
would be overseen by special master, restitution amount was product of number of students who sought a criminal justice degree 
and the total tuition, fees, and other costs they paid to schools, and schools would retain right to assert before special master that 
misrepresentations did not cause a prospective student to pursue degree. U.S. Const. Amend. 14; Minn. Stat. Ann. § 325F.69. 
State v. Minnesota School of Business, Inc., 935 N.W.2d 124 (Minn. 2019). 


[END OF SUPPLEMENT] 
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Statutes for the creation and enforcement of liens, as temporary or partial impairments to property rights, apply within 
the constraints of due process of law, protecting both the lienholder and the property owner and requiring a balancing 
of interests in determining the sufficiency of the process afforded. 


Temporary or partial impairments to property rights entailed by liens and similar encumbrances are sufficient to merit due 
process protection, even though they do not amount to a complete, physical, or permanent deprivation of property, ! since lien 


rights constitute property rights of the lienholder that cannot be deprived without due process of law. Inversely, the lien is like 
a taking, in that the property owner is deprived of a significant property interest, thus entitling the property owner to due process 


protection.’ In short, due process protections extend to both parties—the lienholder and the property owner.“ 


State procedures for creating and enforcing attachments, as with liens, are subject to the strictures of due process.” A balancing 
test is applied in assessing the sufficiency of the process set out by such state statutes, weighing such factors as the private 
interests implicated, the risk of erroneous deprivation, the probable value of additional safeguards, and the interests of the party 
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seeking the prejudgment remedy, coupled with the ancillary interest the government may have in providing the procedure or 


forgoing the added burden of providing greater protections.° 


Statutes creating liens in cases coming within their terms are frequently sustained against the objection that the statutes violate 


the guaranty of due process of law,” provided the lien does not permit seizure or possession of the attached property.® A recording 
statute, as affecting the creation of liens by recording requirements, must meet objective standards to avoid unconstitutional 
vagueness in violation of due process, and does so by clearly identifying what action is required, when, and by whom, thereby 


avoiding arbitrary application and enforcement.” 


The constitutional requirement of due process of law is not infringed by statutes creating liens in favor of those who, by labor 
or materials, add to the value of property by the owner's consent or authority, express or implied, !° even though no direct 


contractual relation exists between the owner of the property and those asserting the lien. a However, a state "stop notice" statute, 
permitting subcontractors or materialmen to bind the funds owed to a contractor by the project owner, deprived the contractor 
of a significant property interest in the right to receive payment without interference, and facially violated due process by 
authorizing the withholding of earned monies from the contractor for an indefinite period of time without sufficient procedural 


safeguards. a 


A statute retroactively impairing a lien as a vested property interest violates due process. 13 Statutes setting the priorities among 
competing liens, even according a super priority to certain classes of liens, do not violate the due process rights of lesser priority 
lienholders whose liens come into being after the enactment and who are thereby afforded notice of priorities by operation of 


law. 14 


Substantive due process. 


The protections of substantive due process encompass the property interests of lienholders against government action that 
is arbitrary, conscience-shocking, or oppressive in a constitutional sense, but do not reach government action that is merely 
incorrect or ill-advised, as in the failure to follow proper procedures dictated by law or ordinance, even procedures required by 


procedural due process. 1° To demonstrate a substantive due process violation by the government in relation to property subject 
to a lawful lien interest, the plaintiff must show an exercise of power without any reasonable justification in the service of a 


legitimate governmental objective, as motivated by a desire to injure the plaintiff or for some other improper purpose. 1G 
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Due process requires that before the state may deprive a property owner or a lienholder of a significant property interest, 
the property owner or lienholder must be given notice and an opportunity to be heard. 


Due process requires that before a state may deprive a property owner of a significant property interest in aid of creditor 
or lienholder, the property owner must be given notice,! demanding strict compliance with notice requirements,” and an 
opportunity to be heard,” or there must be a showing of exigent circumstances, a rationale for the action, and narrow tailoring 
to the circumstances.* When the facts and circumstances indicate that the owner of the property has actual notice or actual 


knowledge of an enforcement procedure, the foreclosure of the lien does not violate due process for lack of notice.’ 


Due process also requires that the lienholder receive notice of a sale of the subject property,° meaning a reasonable effort to 
provide actual notice,’ extending also to notice of the seizure,® freezing of assets for receivership,” destruction of the subject 
property, |? and the prioritization of competing liens.!! A prospective lienholder must receive notice and an opportunity to 


be heard regarding the enforcement or satisfaction of a prior competing lien.!? While due process protections available for a 
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lienholder's interest apply regardless of the ultimate outcome of a hearing on the final entitlement to the property, a claim for due 
process violations of a lienholder's interest must establish the inadequacy or unfairness of postdeprivation remedies available 


to the lienholder. !? A temporary suspension of lien enforcement, in accordance with bankruptcy procedure, is not a breach of 


the lienholder's property interest. '+ Exigent circumstances may constitute an excuse for the failure to observe procedural due 


process in providing notice and an opportunity to be heard to a lienholder, but a substantial delay defeats the excuse. 1 


Summary process to expunge a lien, requiring the court to resolve factual issues regarding the completion of construction under 
contracts based on supporting documents and affidavits, is not a violation of due process when both the property owner and 


the contractor are provided notice and the opportunity to present their case. 1 In the absence of factual issues, proceedings to 


expunge a patently fraudulent lien do not require a hearing. a 


Filing of lien. 


A statute authorizing the filing of a mechanic's lien provides adequate due process procedural safeguards by requiring a notice of 
intention to file, together with postdeprivation remedies, despite the lack of a requirement to show extraordinary circumstances 


for the lien and the absence of judicial review of the notice of intention.!® However, statutory authorization for filing a lien 
against property without prior notice of the filing or a hearing on the filing is permissible under due process because the statute 


itself constitutes notice of the consequences of particular acts incurring debt!? and because procedural safeguards are afforded 


on enforcement of the lien.” The filing and service of a mechanic's lien is unlike the service of process in a civil action and does 
not bear on the property owner's due process rights because, on receipt, a property owner need not take any action or appear in 


any forum; it is not a proceeding to enforce the lien but only to preserve and continue it?! 


CUMULATIVE SUPPLEMENT 
Cases: 


Lienholder was not deprived of its procedural due process rights, when, at all times throughout lender's successor in interest's 
foreclosure action, lienholder had a full and fair opportunity to protect its interest in the mortgaged property, its claim of a 
superior property interest was heard both on summary judgment and then on reconsideration, and its claim of superior interest as 
against another lienholder was heard at trial. U.S. Const. Amend. 14. Union Bank, N.A. v. JV L.L.C., 413 P.3d 407 (Idaho 2017). 


[END OF SUPPLEMENT] 
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The requirements of due process apply to statutes imposing liability on those who cause injury to the property of others. 


The requirements of due process apply to statutes imposing liability on those who cause injury to the property of others, including 


substantive due process, precluding conscience-shocking conduct,! and requiring procedural due process.” 


For procedural due process purposes, states generally must afford property owners prior notice and an opportunity to be 


heard before depriving them of their property.’ Once the required predeprivation standards are met, and a decision is rendered 
authorizing state action pursuant to that process, due process does not mandate an additional requirement of a compliance 


opportunity to permit a cure of an objectionable condition to which state action is targeted.“ 


When the state must act quickly, or where it would be impractical to provide predeprivation process, postdeprivation process 


satisfies requirements of due process.” When the deprivation at issue is product of a state official's violation of authority 
by negligent conduct, or a violation of established rules, predeprivation process is deemed impossible for procedural due 


process purposes, and the availability of statutory postdeprivation hearings or tort remedies satisfies procedural due process.° 
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For intentional deprivations of property by the state, the state must provide a suitable postdeprivation remedy to meet the 


requirements of due process.” A state tort claims act that provides judicial review as a method by which a person can seek 


reimbursement for the negligent loss or intentional deprivation of property meets the requirements of the Due Process Clause by 


providing postdeprivation due process of law. A statutory right of action for inverse condemnation also constitutes an adequate 


postdeprivation tort remedy for a state's allegedly wrongful deprivation of private property.” 


Footnotes 
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States may impose liability on property owners for acts of others who use the owners' property and cause injury to third 
persons, provided the statutes meet due process standards for a rational basis, as reasonably related to a legitimate state 
purpose, and are not vague. 


As an owner of property may, under the police power, be absolutely prohibited from allowing the property to be used in a 
manner harmful to the public comfort and health, the State may, consistent with due process, prescribe reasonable conditions 


on the owner in permitting the use of the property for such purposes. ! The test of validity is one for a rational basis~ and a 
legitimate legislative goal.> Statutory terms used in provisions of this nature must meet a test of reasonable specificity to avoid 


vagueness in violation of due process.“ The presence of some ambiguity or vagueness in a burden-shifting provision, even if not 
sufficient to invalidate the provision under due process standards, may warrant a predeprivation hearing to address a substantial 


risk of government error in the application to an individual.’ 


States may shift the burden of liability for injuries to persons from sidewalk defects from the city to the owners of abutting 
property, requiring the owners to maintain the walks and maintain liability insurance coverage for the failure to do so, without 
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implicating due process concerns, when the enactment bears a reasonable connection to public health, safety, and welfare.° A 
statutory scheme governing the liability of a property owner for damages to another by the action of negligent and intentional 


tortfeasors and criminal assailants on the property is not in violation of due process when supported by a rational basis.’ 


A statute may impose absolute liability on airplane owners for damage caused by their planes to persons and property on the 
ground, even as applied to the owner ofa stolen airplane, since the statute serves the legitimate purpose of shifting the loss caused 
by airplane crashes from innocent victims on the ground to the owner of the plane and does not constitute an unconstitutional 


deprivation of property without due process.® 


Statutes making the owner of a motor vehicle liable for the negligence of the operator using the vehicle with the permission of 


the owner do not inherently violate the due process guaranty,” particularly as applied to family member operators. 10 A law can 
rationally impose automatic prima facie liability on the registered owner of a motor vehicle, without evidence that the owner 


was not the operator the vehicle, based on the asserted government interest in public safety, |! 


A statute governing the vicarious liability of motor vehicle rental companies is not in violation of due process when it meets 


a rational basis standard. !? A statute imposing vicarious liability on the owner-lessor of trucks for damage caused by a lessee- 


operator is not a due process violation when it rests on a rational basis and a legitimate interest in highway safety and financial 


responsibility toward innocent victims. 1a 


Liquor and gambling. 


A person leasing property for the sale of intoxicating liquor may be made directly liable for all injuries caused by such sales 14 or 
may be held secondarily responsible for damages assessed against the occupant because of such traffic. 15 The same rule applies 


to an owner of a building who knowingly permits it to be used for gaming purposes. 19 
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Imposing liability on an employer for wrongful acts of employees does not violate due process even though permitting 
recovery of punitive or exemplary damages. 


Imposing liability on an employer for wrongful acts of employees does not violate due process of law when rationally based. 
Imposing exemplary damages on an employer when its employee commits intentional fraud creates a strong incentive for 
vigilance by those in a position to guard substantially against evil to be prevented and rationally advances the state's goal in 


deterring fraud in a manner consistent with Due Process Clause.” 


The State may enlarge the liability of an employer for the negligence of an employee in a specified context when the employer 
is not obliged to select a particular individual as an employee nor to retain a selected individual whom the employer finds is 


incompetent. . 
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That a verdict in favor of a third party against an employer for the acts of an employee is substantially higher than other verdicts 
in similar cases is not in itself a due process violation predicated on a lack of notice of the possibility of a higher verdict, given 


the variability among verdicts based on the evidence in particular cases.* 


A statute may permit an indemnification action against an employer to recover the costs of defending an action brought by the 
employer's employees in the context of the employer's work for the plaintiff and based on the employer's failure to warn its 
employees of certain dangers in the work since the statute bears a rational relationship to the legislative purpose of preventing 


injuries to persons in that context and thus is not a due process violation." 
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Footnotes 

1 U.S.—Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 111 S. Ct. 1032, 113 L. Ed. 2d 1 (1991). 

2 U.S.—Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 111 S. Ct. 1032, 113 L. Ed. 2d 1 (1991). 
Exemplary and punitive damages permitted 
U.S.—Louis Pizitz Dry Goods Co. v. Yeldell, 274 U.S. 112, 47 S. Ct. 509, 71 L. Ed. 952, 51 A.L.R. 1376 
(1927). 

3 U.S.—Wilmington Star Mining Co. v. Fulton, 205 U.S. 60, 27 S. Ct. 412, 51 L. Ed. 708 (1907). 

4 Ind.—Ritter v. Stanton, 745 N.E.2d 828 (Ind. Ct. App. 2001). 

3 Ga.—Glass Systems, Inc. v. Georgia Power Co., 288 Ga. 85, 703 S.E.2d 605 (2010). 
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Due process considerations apply to the obligation and enforcement of support for persons in public or institutional 
care or custody. 


The sufficiency of a requirement for parents to pay for or reimburse the state for the expenses incident to the care or custody 
of their child as a juvenile offender, within the constraints of due process, depends on the availability of prior notice and an 


opportunity to be heard, but is otherwise not a due process violation in itself, ! even as applied to the parents of a committed 


juvenile after the juvenile reaches the age of 18.7 The requirement may not, however, extend to the payment of fees for the 
cost of the juvenile's detention at home, which violates substantive due process insofar as the State incurs no expense in that 
setting so that the payment does not bear a rational relationship to the legislative purpose of easing state's financial burden; 
the requirement is arbitrary and oppressive because a parent of juvenile placed in home detention expends more than parent 


of juvenile detained in state custody.” 


A statute permitting the assessment and collection of maintenance fees from the parents of delinquent children committed to 
state custody does not facially violate due process because it merely codifies the parents' preexisting duty to support their 
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children, but due process does require an administrative hearing on the question of reducing or waiving fees.’ Parents may be 
assessed, within the confines of due process, the costs of their child's temporary shelter care by a state family services agency 


when the parents waive their right to a hearing on the question of shelter care.” A requirement to contribute toward the court 
ordered costs of a juvenile's drug and alcohol screening and counseling requires that the parent be given an opportunity to be 


heard before the juvenile court and a limitation of any payment to an amount commensurate with the parent's ability to pay.° 


Due process is not denied by a requirement that parent reimburse the county for past public support of the parent's child, based 
on a failure to provide notice and a hearing before the public benefits are furnished, since due process is satisfied by the hearing 
on the county's suit for reimbursement, at which the parent can establish either that no duty of support was owing or that the 


funds expended by county were not used for the benefit of the children.’ Due process is not violated by a statute allowing the 
State to seek reimbursement from the parents of children receiving state aid for amount in excess of the state's payments since 
the State is justified in seeking reimbursement of the excess amount to ensure adequate support for the child's needs and to 


reimburse, to extent possible, a custodial parent who provides for the child.® 


The State may, without violating due process, subject the assets of the estate of a mental incompetent to payment for care at 


9 


a state institution,’ and it is not a violation of due process for the law to attach an enforceable obligation on the assets of an 


inmate committed to a mental institution after being adjudged incompetent to stand trial.'!° However, due process precludes 
the application of a statute requiring the relatives of mentally disabled persons admitted to public institutions to reimburse the 


state for the cost of the disabled persons' care. n 


A statute which permits recovery of public assistance from the estate of a deceased recipient violates due process insofar as it 


permits recovery of amounts paid prior to the effective date of the statute. i 
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Due process considerations apply to the obligation and enforcement of parent's support for their children or of a parent's 
payment of spousal support or alimony. 


Due process considerations apply to the obligation and enforcement of parents' support for their children, requiring adequate 
procedural safeguards, and particularly notice and an opportunity to be heard. ! Proceedings affecting a parent's obligations 


for child support, alimony, and spousal support require due process safeguards of notice and an opportunity to be heard.” The 
procedures afforded under provisions of the Uniform Interstate Family Support Act regarding foreign support orders generally 


are consistent with due process.° 


A party's voluntary absence from proceedings, duly noticed and scheduled, is not a denial of due process for purposes of the 
entry of support awards,“ nor is a party's default in appearance a denial of due process for purposes of a support modification 


order, and a default, without more, does not warrant setting aside the modification. 
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The court may not act in a manner inconsistent with due process by modifying support obligations in the absence of a petition 


or at least an oral request to do so.° The entry of a modification order on child support and alimony on the motion of the former 
husband, following a hearing for the former husband's contempt of the court's prior dissolution order and without notice that 


the former husband's motion would then be considered, violated the former wife's due process rights.” 


A statutory exclusion of domestic relations matters from the class of cases subject to mandatory appeal from family court 
does not violate a family court litigant's due process rights in child support litigation when ample opportunity for litigation 


is afforded.® 


Due process does not automatically require the appointment of counsel for an indigent parent facing civil contempt and 
incarceration for the failure to comply with child support orders, particularly when the opposing parent or other custodian 
to whom support funds are owed is not represented by counsel, but the State must provide alternative procedural safeguards 
equivalent to adequate notice of the importance of the ability to pay and a fair opportunity to present and to dispute relevant 


information and court findings.” 


Due process does not require the appointment, at public expense, of experts as witnesses for a hearing on a parent's ability to pay 
alimony and child support, following the parent's failure to pay and consequent potential for incarceration, when trial testimony 


by the obligated parent was sufficient to supply the information needed for a determination. n 


CUMULATIVE SUPPLEMENT 
Cases: 


Modification of timesharing agreement without giving the ex-husband a meaningful opportunity to be heard violated the ex- 
husband's right to due process of law on ex-wife's emergency motion to modify the timesharing agreement, where the trial court 
did not permit the ex-husband, who appeared pro se, to finish his cross-examination of ex-wife, testify, or present evidence, and 
the alleged emergency before the trial court, which was contested by the ex-husband, was that the parties' minor child would 
face a longer commute to school and might be forced to take public transit. U.S. Const. Amend. 14. Munoz v. Salgado, 253 
So. 3d 87 (Fla. 3d DCA 2018). 


[END OF SUPPLEMENT] 
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Due process does not bar a state from providing for the imposition of liability on any of state governmental subdivisions 
or agencies for damages incurred by its inhabitants who are injured by means or agencies licensed or permitted by the 
government. 


The due process test for a rational basis, or a reasonable relationship to a legitimate governmental purpose, applies in determining 


2 or public 


the validity of a state law providing the basis for the tort liability of a state governmental agency, | subdivision, 
corporation.° The rational basis standard applies, instead of heightened scrutiny, since the right to recover from the government 


in tort is not a fundamental right.4 
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Without violating due process of law, statutes may impose liabilities on railroad companies, including liability for injuries 
sustained as a result of the operation of the railroad. 


A statute providing a right of recovery in state courts against railroad companies for their violations of safety standards imposed 
by the railroad's own rules, certain state laws, and federal regulations is valid under the Due Process Clause as rationally related 
to legitimate legislative purposes of giving accident victims a right of recovery, even as applied retroactively to correct the 


unexpected results of particular judicial decisions interpreting a preemption clause in the Federal Railroad Safety Act.! The due 


process standard applicable is one of highly deferential scrutiny for legislation regulation of economic and business affairs. 


Consistent with due process of law, railroad companies may be made liable for injuries to passengers except when the injury 
arises from the criminal negligence of the person injured or results from the violation of some expressed rule or regulation of 


the companies actually brought to the passenger's notice.” The State cannot create an absolute liability for damages, irrespective 


of negligence on the part of a railroad company, and without imposing any statutory duty.* A statute providing that proof of 
injury from a derailment is prima facie evidence of a railroad's want of reasonable skill and care in operation, if construed 
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as imposing a nondelegable duty of error-free railroad operation and ipso facto establishing liability to injured third parties, 


contravenes due process.» 


A statute rendering a domestic railroad company, which leases its road to a nonresident, liable jointly with the lessee for the 


torts of the latter, does not deprive the lessor of its property without due process.° 


The State may require railroad companies to construct and maintain without compensation fences along their right of way and 


may provide for allowance of damages from diminution in value of farms resulting from failure to fence.’ It may also hold a 
railroad company liable for damages occasioned by or resulting from an accident or collision, unless the company shows that 


the statutory requirements have been performed by itè and may provide that a railroad company which fails to keep its way 
fenced as specified by law shall be liable for the amount of all damages resulting from injuries to stock getting on the tracks 


because of defects in the fences.” 


A statute does not deny due process to a person who is injured in the course of employment in or about a railroad because the 


statute restricts rights against the railroad company to those which an employee of the company would have. i 
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Statutes imposing and limiting liability for personal injuries are within the due process of law guaranty, when they rest 
on a rational basis, as reasonably related to a legitimate legislative purpose, and are not arbitrary or irrational. 


Statutes permitting the imposition or limitation of liability for personal injuries are sustainable under a due process standard 
for a rational basis, as reasonably related to a legitimate governmental purpose, ! or as not violating the due process prohibition 
against arbitrary or irrational action,” although plaintiffs generally do not have a constitutionally protected right in any potential 
tort claim for damages under state law for due process purposes.” A tort claim becomes a vested protected property right for 


due process purposes once a final judgment is rendered in the plaintiff's favor. 


While due process does not preclude the imposition of strict liability, as in a products liability context applicable to inherently 
dangerous instrumentalities,> statutes may not make innocent conduct tortious.° Due process does not permit the imposition of 


an unreasonable and grossly excessive punishment on a tortfeasor’ although awards of punitive damages are permitted.® 
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A statute may not impose tort liability on the basis of an irrefutable presumption of causation without a reasonable basis in fact 


and without a fair opportunity to rebut the allegations, both as a matter of public policy and as a due process violation.” 


The allowance and limitation of tort liability under the Federal Tort Claims Act is not a violation of due process, ! as is also 


true of state tort claims acts.!! Limits placed on the potential tort liability of the manufacturers, distributors, and sellers of 
particular products, as in the example of guns or firearms and ammunition used in criminal activities or otherwise misused, 


are sustainable against a substantive due process challenge when not considered irrational or arbitrary. me A product liability act 


limitation creating a defense of "inherently unsafe products" is within the due process requirement of a rational relationship to a 


legitimate legislative purpose in abrogating frivolous lawsuits, even as applied to smokers' claims against tobacco companies. i 


A statutory damages cap applicable to actions against state political subdivisions is sufficient to withstand a due process 
challenge under the applicable rational basis test since the right to recover in tort against a political subdivision is not a 


fundamental right.!* The Due Process Clause is not violated in personal injury cases by a statutory damages cap on awards 
of economic damages, 15 and a cap on awards of noneconomic damages, !° nor by a statute which orders that future damage 


awards in excess of a specified amount are to be paid over a period of time rather than one lump sum. 17 A statute may reduce 


the amount a minimally responsible party may have to pay as rationally related to the public interest in promoting settlements. la 


Guest statutes permitting the imposition of liability on a property owner for injuries to guests by third persons, based on a duty 


to keep the premises safe, are sustainable under a due process rational basis test, including damage apportionment provisions. 13 


Retroactive application or effect. 


Due process does not permit a statute to retroactively impose tort liability by creating a duty that did not exist when the injury 


was incurred,” but a statute may retroactively apply to require the dismissal of a pending action if no judgment has been 
rendered and the parties thus do not have a vested right when the Congress acts on a rational basis to give comprehensive effect 


to a new law.”! In contrast, statutes may not extinguish existing bases of recovery applicable to cases pending at the time of 
the enactment when the asserted public interest does not outweigh the individual plaintiffs' vested rights and private interests in 


recovering full compensation for injuries.” Statutes may not add new prerequisite elements to limit an existing cause of action 


as retroactively applicable to claims vested at the time of the enactment, particularly in the absence of an alternative remedy.” 
A statute relating the plaintiffs burden of proof in establishing causation in negligence and product liability claims, under a 
theory of risk contribution, does not violate the due process by imposing retroactive liability since it only modifies the manner 


in which a plaintiff can prove a case and is not arbitrary or irrational. 4 
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Statutes regulating liability for medical malpractice are subject to due process of law requirements for a rational basis, 
as a reasonable relation to a legitimate state interest, and specificity, and must not employ suspect classifications or 
operate in an arbitrary manner. 


The courts have sustained various statutes regulating liability for medical malpractice, as against the objection that they violate 


the guaranty of due process of law,! including state tort claims acts,” and the Federal Tort Claims Act.? A medical malpractice 
liability statute is an economic regulatory statute subject to due process review under a rational basis standard, provided the 


act does not employ suspect classifications and is not arbitrary.“ Differentiating health care litigants from other litigants does 
not inherently violate due process, in the face of a rational basis for doing so, and absent a distinction based on a suspect 


classification, such as race or national origin.’ 


Medical malpractice regulatory statutes must also meet due process requirements of clarity, and not fail as vague or indefinite, 
when measured by a standard of whether persons of ordinary intelligence must necessarily guess at its meaning and differ as to 
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its application.° A statute setting a gross negligence standard of liability for certain emergency medical care, without defining 


"gross negligence," satisfies due process requirements under this standard.’ 


A statutory damages cap on medical malpractice claims is not a due process violation when rationally related to the statute's 


stated goals,” including a limitation on the recovery of quality-of-life damages,” and noneconomic damage awards.'° The 
retroactive application of a damages limitation statute to a claim neither filed nor noticed prior to the enactment is not a due 
process violation since the patient at most has an expectancy or prospect of a recovery of an indeterminate amount of damages 


at an unspecified date in the future and has no vest right to an award of particular damages. 11 A statute regulating how damages 


are paid may violate the guaranty of due process of law. 12 


A statute may impose limitations on medical malpractice actions by requiring a certificate of good faith by the complainant, 
including an accompanying opinion letter from a similar health care provider stating that there appears to be evidence of medical 
negligence, as a requirement reasonably related to the state's legitimate interest in preventing frivolous or meritless medical 


malpractice claims.!? A statute setting forth requirements for the choice of experts for medical malpractice claims does not 
infringe the fundamental right to bring a medical malpractice action, and is sustainable under the rational basis test, when the 
statute neither imposes a burden upon a plaintiff at filing nor unduly limits who a plaintiff can employ as an expert, but, rather, 


specifies the type of evidence a plaintiff must offer to prove one of the elements of a medical malpractice claim. n 


A statutory notice requirement for medical malpractice claims, as applied to governmental defendants under a state tort claims 
act is not a due process violation, even as applied retroactively to a claim, since there is no protected right or property interest 


in a suit against a governmental entity. 1o 


The State may, without denying due process, set up a medical malpractice review panel procedure, by which all medical 
malpractice claims are required to be reviewed, "6 provided the statute meets due process standards for notice and an opportunity 


to be heard.!” The provisions must comply with the requirement that the members of the medical malpractice screening panel 
are to base their findings on the issues and evidence presented at the hearing as being consistent with their role as fact finders and 


fundamental to the concept of due process. 18 A bond requirement subject to discretionary reduction for indigent plaintiffs after 
a malpractice tribunal rejects an offer of proof as legally insufficient must meet a standard of reasonableness to comply with 
due process, taking into consideration the plaintiffs ability to pay and prior payment of actual expenses to prevent dismissal 


but also looking to the merits of the claim. i 


Statutory requirements applicable to expert reports in support of health care liability claims are rationally related to the legitimate 
state purpose of ensuring that medical practitioners are not placed in the situation of defending frivolous claims at a high cost to 


the health care system.” The statute need not require that plaintiffs receive notice of deficiencies in the report before dismissal 


for failure to timely file a report that satisfies statutory requirements.’ ! 


A statute may provide for the abatement of a medical malpractice wrongful death claim on the death of the patient without 
depriving the estate the deceased patient's spouse of a vested property interest protected under the Due Process Clause when 


the right of action is entirely statutory.” 


CUMULATIVE SUPPLEMENT 


Cases: 
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Illinois statute, offering a medical malpractice defendant the option to pay damages award in periodic installments, was 
special remedial statute, and thus its repeal applied retroactively to make the statute unavailable in patient's pending medical 
malpractice action against United States under the Federal Tort Claims Act (FTCA); periodic-payment statute provided method 
for defendants to pay damages awards in medical malpractice cases. 28 U.S.C.A. § 1346(b)(1); 735 Ill. Comp. Stat. Ann. 
5/2-1705. Clanton v. United States, 943 F.3d 319 (7th Cir. 2019). 
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Due process requires statutes regulating liability for injuries or death from the operation of automobiles or aircraft to 
rest on a rational basis, having a reasonable relationship to legitimate state interests. 


Due process requires statutes regulating liability for injuries or death to rest on a rational basis, having a reasonable relationship 
to legitimate state interests, in the context of the operation of automobiles! or aircraft.” The rational basis standard applies since 


claims of a right of action or recovery generally do not involve fundamental rights entitled to heightened scrutiny.” 


While, generally, the opportunity to be heard must be preserved,“ and a substantial and efficient remedy must be provided,’ 
liability limitations do not deny due process when based on the nature of certain conduct, as that applicable to a guest passenger 


of the motorist, or the guest passenger in an airplane.” 
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Damages limitations are generally within the constraints of due process as rationally based,® including limitations under tort 


claims acts affecting recoveries for motor vehicle accidents. 
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Due process is not violated by rationally based statutes imposing or limiting liability for death caused by a wrongful act. 


Due process is not violated by rationally based statutes providing or limiting a right of action by specified beneficiaries for 


wrongful death, ! as may provide for recoverable economic damages with caps on noneconomic damages.” Wrongful death 
damage apportionment provisions distinguishing liability for negligence and liability on other grounds are rationally based 


within due process limitations.* 


Affording a remedy to a class defined as surviving children, but not including children of predeceased children, is not an 


unreasonable classification for due process purposes even though the classification does not follow the state's succession law.* 


A statute which allows the mother to maintain an action for the wrongful death of an illegitimate child but denies the father that 


right does not deny the due process rights of children born out-of-wedlock.” 
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The retroactive application of an increased cap on damages in wrongful death actions for a loss of society and companionship, 


applicable to cases for which cause of action accrued before the enactment of the increased cap if the wrongful death action 
is filed after the effective date of the increased cap, violates a tort defendant's due process rights as not rationally based in the 


absence of a substantial public purpose supporting retroactivity.° 
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The change of an employer's liability for injuries to employees as effected by workers' compensation acts is not of itself 
a denial of due process of law even though the acts impose liability on the employer regardless of the employer's fault 
and abrogate common-law defenses. 


A workers' compensation act that is rationally related to recognized legitimate government objectives satisfies procedural and 
substantive due process, ! including a requirement that the subject employer or insurer have a sufficient connection to the state 


for the application of the state's law.” The statutory changes of an employer's common-law liability for injuries to persons 
employed arising out of or in the course of employment, as effected by workers' compensation acts, do not violate the guaranties 


of due process of law in the state and federal constitutions,” even though the change results in imposing a liability on the 
employer without regard to fault,“ abrogating, modifying, or restricting the defenses of contributory negligence, assumed risk, 


and negligence of a fellow servant.’ 


WESTLAW 


§ 2376. General standards and principles, 16D C.J.S. Constitutional Law § 2376 


A liberal construction of the compensation act by a board in favor of the claimant does not contravene the employer's right 


to due process.° 


CUMULATIVE SUPPLEMENT 
Cases: 


Statute providing for deduction of excess temporary total disability (TTD) benefits from a permanent partial disability 
(PPD) award was rationally related to State's legitimate interest in ensuring fairness, efficiency, objectivity, predictability and 
uniformity in the awarding of PPD benefits, and did not violate substantive due process rights of city police officer whose PPD 
award was reduced under such statute. U.S. Const. Amend. 14; Okla. Const. art. 2, § 7; 85A Okla. Stat. Ann. § 89. Braitsch v. 
City of Tulsa, 2018 OK 100, 436 P.3d 14 (Okla. 2018), as corrected, (Dec. 19, 2018). 


Hernia provision of the State Administrative Workers' Compensation Act, which placed a six-week limit on temporary total 
disability (TTD) benefits for hernias, did not deny claimant basic due process under either the State or the Federal constitutions; 
the six-week period for TTD benefits chosen by the Legislature aligned with the higher end of the expected recovery time for 
hernias and the return to work scale, and was rationally related to the expressed state interest in reducing fraud and decreasing 
employers' costs. U.S. Const. Amend. 14, § 1; Okla. Const. art. 2, § 7; 85A Okla. Stat. Ann. § 61. Graham v. D & K Oilfield 
Services, Inc., 2017 OK 72, 404 P.3d 863 (Okla. 2017). 
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1 Mont.— Walters v. Flathead Concrete Products, Inc., 2011 MT 45, 359 Mont. 346, 249 P.3d 913 (2011). 
Neb.—Contreras v. T.O. Haas, LLC, 22 Neb. App. 276, 852 N.W.2d 339 (2014). 

2 Cal.—Federal Insurance Company v. Workers' Compensation Appeals Board, 221 Cal. App. 4th 1116, 165 
Cal. Rptr. 3d 288 (2d Dist. 2013), review denied, (Feb. 19, 2014). 

3 U.S.—Cardillo v. Liberty Mut. Ins. Co., 330 U.S. 469, 67 S. Ct. 801, 91 L. Ed. 1028 (1947). 
Exclusive remedy 
U.S.—Mountain Timber Co. v. State of Washington, 243 U.S. 219, 37 S. Ct. 260, 61 L. Ed. 685 (1917). 
Presumptions and burden of proof 
U.S.—Hawkins v. Bleakly, 243 U.S. 210, 37 S. Ct. 255, 61 L. Ed. 678 (1917). 

4 U.S.—Cudahy Packing Co. of Nebraska v. Parramore, 263 U.S. 418, 44 S. Ct. 153, 68 L. Ed. 366, 30 A.L.R. 
332 (1923). 
U.S.—Boston & M.R.R. v. Armburg, 285 U.S. 234, 52 S. Ct. 336, 76 L. Ed. 729 (1932). 

6 Ky.—Cowden Mfg. Co. v. Fultz, 472 S.W.2d 679 (Ky. 1971). 
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A claimant's interest in workers' compensation benefits and procedures is a property right which cannot be taken away 
without due process of law. 


A claimant's interest in workers' compensation benefits is a property right which cannot be taken away without due process 


of law! as is the right to seek redress for a workers' compensation claim using the state's adjudicatory procedures.” Worker's 
compensation benefits are not, however, a fundamental right for purposes of a heightened level of scrutiny in a due process 


challenge, requiring scrutiny only for a rational basis,” and a right to workers' compensation benefits must be vested to be 


protected by the due process guarantee.“ 


The property interest does not extend to every aspect of the workers' compensation benefit scheme and does not encompass a 


preference for one form of treatment over another’ or one provider over another. 


WESTLAW 


§ 2377. Property right in compensation benefits and..., 16D C.J.S.... 


The retroactive application of workers' compensation laws in a manner that adversely affects the substantive rights of a claimant 


constitutes a taking of property without due process of law.’ 


Footnotes 
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Fla.—Franklin v. Riviera Beach Fire Rescue, 132 So. 3d 1219 (Fla. Ist DCA 2014). 

Conn.—Pagan v. Carey Wiping Materials Corp., 144 Conn. App. 413, 73 A.3d 784 (2013), certification 
denied, 310 Conn. 925, 77 A.3d 142 (2013). 

Colo.—Snook v. Joyce Homes, Inc., 215 P.3d 1210 (Colo. App. 2009). 

Minn.—Schatz v. Interfaith Care Center, 811 N.W.2d 643 (Minn. 2012). 

W. Va.—Wampler Foods, Inc. v. Workers' Compensation Div., 216 W. Va. 129, 602 S.E.2d 805 (2004). 
Past due benefits vested 

Mont.—Schmill v. Liberty Northwest Ins. Corp., 2009 MT 430, 354 Mont. 88, 223 P.3d 842 (2009). 
N.D.— Whedbee v. North Dakota Workforce Safety & Ins. Fund, 2014 ND 79, 845 N.W.2d 632 (N.D. 2014). 
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Due process standards are applicable to the specific substantive provisions of workers' compensation acts, requiring 
particular assessments for the validity of each category of provision governing eligibility, benefits, and other provisions. 


Due process standards applicable to the specific substantive provisions of workers' compensation acts are generally met as 
applied to provisions for eligibility, | exclusivity of remedy,” employer coverage,” compensability,* benefit award amounts,” 
limitations on benefit awards,° private carrier coverage requirements, ’ employer insolvency assessments,’ medical treatment 
or service coverage,” medical impairment standards, 1? lump-sum benefit payments, !! dependents, !? and the allowance of 


attorney's fees. 1? 


Subrogation. 


WESTLAW 
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The failure to provide for subrogation to the employer or insurer that pays workers' compensation benefits to a claimant under 
the law of another state does not deprive them of due process, as they have no constitutionally protected interest in any sums an 


employee receives from third party tortfeasors. 14 A statute may allocate proportionate shares between employees and employers 


in subrogation claims, based on the subrogation interest of the statutory subrogee and the claimant's uncompensated damages. 1a 


A statute providing that the rights of an administrator or self-insuring employer are automatically subrogated to the employee's 


rights in litigation against a third-party tortfeasor is an unconstitutional violation of due process. H 


CUMULATIVE SUPPLEMENT 
Cases: 


Statute authorizing employer's workers' compensation insurer to obtain second independent medical examination (IME) 
of employee who suffered heat stroke-related injury while working did not permit unreasonable government action that 
violated right of substantive due process; government had legitimate concern in orderly workers' compensation process that 
promoted continued economic welfare of employers who paid into compensation fund and welfare of employees who received 
compensation benefits, improving financial viability of system, controlling costs of system, and providing benefits were 
legitimate governmental objectives of Workers' Compensation Act, and IME process was clearly related to government's 
concern for effectively administering workers' compensation process and was reasonably related to legitimate government 
objective of promoting efficiency and self-reliance in process. Mont. Const. art. 2, § 17; Mont. Code Ann. § 39-71-605. Robinson 
v. State Compensation Mutual Insurance Fund, 2018 MT 259, 393 Mont. 178, 430 P.3d 69 (2018). 
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Mont.—Goble v. Montana State Fund, 2014 MT 99, 374 Mont. 453, 325 P.3d 1211 (2014). 
Ineligible by retirement 
Mont.—Satterlee v. Lumberman's Mut. Cas. Co., 2009 MT 368, 353 Mont. 265, 222 P.3d 566 (2009). 
Health provider's criminal exclusion 
Ohio—Wloszek v. Ohio Bur. of Workers' Comp., 2013-Ohio-769, 987 N.E.2d 342 (Ohio Ct. App. 10th Dist. 
Franklin County 2013). 
2 Conn.—Desmond v. Yale-New Haven Hospital, Inc., 138 Conn. App. 93, 50 A.3d 910 (2012). 
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Differing standards of exclusivity 

A workers' compensation act's differing standards of exclusivity in coverage between employers and 
employees, encompassing employees injured by an employer's willful negligence but not employees injured 
by their own willful negligence, is not a due process violation, being rationally based on the distinct standing 
of employers and employees in relation to the common undertaking coverage. 
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(App. 4th Dist. 2013), denying writ. 
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La.—Johnson v. Motiva Enterprises LLC, 128 So. 3d 483 (La. Ct. App. 5th Cir. 2013), writ denied, 132 
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Pa.—Grimaud v. Pennsylvania Ins. Dept., 995 A.2d 391 (Pa. Commw. Ct. 2010). 
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2009). 
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Offsets of Social Security benefits 
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Fee may reduce subrogation value 
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Pa.—Seitzinger v. Com., 25 A.3d 1299 (Pa. Commw. Ct. 2011), aff'd, 617 Pa. 597, 54 A.3d 20 (2012). 
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The requirements of procedural due process apply to proceedings in workers' compensation cases, particularly notice, 
an opportunity to be heard, and review. 


The requirements of procedural due process apply to proceedings in workers' compensation cases, | measured against a goal of 
fundamental fairness,” and due process is not denied by placing adjudicative questions in the hands of an administrative body 


subject to judicial review.” 


Within the constraints of due process, the legislature may grant the workers' compensation administrative body the power to 
prescribe its own rules and related procedure,“ and due process requires the administrative body to follow procedural due process 


principles in conducting its claim administration duties.” 
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In workers' compensation proceedings, as in all other proceedings of an adjudicatory nature, due process requires proper notice,” 
the opportunity to be heard’ at a meaningful time, and in a meaningful manner,” including the opportunity to present evidence 
and cross-examine witnesses,” without adherence to the formal rules of evidence applicable in judicial proceedings, !” and 


certain evidentiary presumptions may apply. 


Informal proceedings are permissible on certain issues, without full evidentiary hearings, when full review is available. ! 
A reduction!? or discontinuance of benefits on prescribed criteria is permissible prior to an evidentiary hearing when 


pretermination safeguards and posttermination remedies are provided. ry 


Because due process rights are implicated, a party in a workers' compensation proceeding has a right to rely on the issues as 
framed in the pretrial statement, when required, 15 and the administrative judge may not consider matters not raised in the parties' 
pretrial stipulation. 16 Due process is not denied by the failure to rule on an issue, even when the issue is within the scope of the 


issues noticed for the hearing, if other dispositions of the case render the ruling unnecessary. i 


An applicant for workers' compensation benefits is denied due process if denied the right to be represented by counsel at the 


hearing, 1 and due process requires a hearing when requested on a question of counsel fees. 3 


Administrative and judicial review. 


In workers' compensation proceedings, due process standards apply to providing for administrative review” and judicial 


review.?! Due process is violated by a requirement that indigent workers' compensation claimants prepay the fee for an 
independent medical examination before obtaining either administrative or judicial review of the adverse decision of a treating 


physician regarding the termination of temporary disability benefits and medical treatment.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Workers' compensation claimant was not deprived of due process at disqualification hearing, which was held to determine 
whether claimant violated Workers' Compensation Law by knowingly making false representation regarding his income for 
purpose of obtaining wage replacement benefits; claimant and his attorney were informed prior to the hearing that there was 
issue of whether claimant violated Workers' Compensation Law based on his criminal sale of controlled substance, claimant 
was represented by same counsel throughout the proceedings, and claimant was provided with ample opportunity at hearing 
to address the issue of whether he knowingly misrepresented material facts. U.S.C.A. Const.Amend. 14; McKinney's Workers' 
Compensation Law § 114—a(1). Adams v. Blackhorse Carriers, Inc., 142 A.D.3d 1273, 38 N.Y.S.3d 285 (3d Dep't 2016). 
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Miss.—Pulliam v. Mississippi State Hudspeth Regional Center, 147 So. 3d 864 (Miss. Ct. App. 2014). 
Okla.—Central State Community Service v. Anderson, 2012 OK CIV APP 110, 292 P.3d 36 (Div. 1 2012). 
Conn.—Passalugo v. Guida-Seibert Dairy Co., 149 Conn. App. 478, 91 A.3d 475 (2014). 

Terms of approval of settlement 

Pa.—Seitzinger v. Com., 25 A.3d 1299 (Pa. Commw. Ct. 2011), aff'd, 617 Pa. 597, 54 A.3d 20 (2012). 
U.S.—Hawkins v. Bleakly, 243 U.S. 210, 37 S. Ct. 255, 61 L. Ed. 678 (1917). 

Qualification of commission 

There is no due process requirement that industrial commission members be attorneys. 

Mo.—Medrano v. Marshall Elec. Contracting Inc., 173 S.W.3d 333 (Mo. Ct. App. W.D. 2005). 
Neb.—Contreras v. T.O. Haas, LLC, 22 Neb. App. 276, 852 N.W.2d 339 (2014). 

Miss.—Pulliam v. Mississippi State Hudspeth Regional Center, 147 So. 3d 864 (Miss. Ct. App. 2014). 
D.C.—Browrn v. District of Columbia Dept. of Employment Services, 83 A.3d 739 (D.C. 2014). 
Ga.—Brasher v. U.S. Xpress Enterprises, Inc., 328 Ga. App. 20, 761 S.E.2d 448 (2014). 

Notice of rights at hearing 

Conn.—Testone v. C.R. Gibson Co., 114 Conn. App. 210, 969 A.2d 179 (2009). 

Notice of issues to be determined 

Fla—School Dist. of Hillsborough County/Broadspire v. Dickson, 67 So. 3d 1080 (Fla. Ist DCA 2011). 
Lack of notice denies due process 

Fla.—San Pedro v. Taco Bell/YumA Brands, 12 So. 3d 814 (Fla. Ist DCA 2009). 

La.—Roman v. LRASIF Claims Management, 81 So. 3d 895 (La. Ct. App. 5th Cir. 2011). 
Conn.—Flamenco v. Independent Refuse Service, Inc., 130 Conn. App. 280, 22 A.3d 671 (2011). 
Ga.—Brasher v. U.S. Xpress Enterprises, Inc., 328 Ga. App. 20, 761 S.E.2d 448 (2014). 

La.—Roman v. LRASIF Claims Management, 81 So. 3d 895 (La. Ct. App. 5th Cir. 2011). 

Okla.—Central State Community Service v. Anderson, 2012 OK CIV APP 110, 292 P.3d 36 (Div. 1 2012). 
Not required on managed care decisions 

N.D.—Whedbee v. North Dakota Workforce Safety & Ins. Fund, 2014 ND 79, 845 N.W.2d 632 (N.D. 2014). 
Conn.—Flamenco v. Independent Refuse Service, Inc., 130 Conn. App. 280, 22 A.3d 671 (2011). 
La—Johnson v. Motiva Enterprises LLC, 128 So. 3d 483 (La. Ct. App. 5th Cir. 2013), writ denied, 132 
So. 3d 966 (La. 2014). 

N.Y.—Kigin v. State of New York Workers' Compensation Bd., 24 N.Y.3d 459, 999 N.Y.S.2d 800, 24 N.E.3d 
1064 (2014). 

True hearing denied by informal reconstruction 

S.C.—Adams v. H.R. Allen, Inc., 397 S.C. 652, 726 S.E.2d 9 (Ct. App. 2012). 

Tll—RG Const. Services v. Workers' Compensation, 2014 IL App (1st) 132137WC, 388 Ill. Dec. 643, 24 
N.E.3d 923 (App. Ct. 1st Dist. 2014). 

Kan.—Doe v. Kansas Dept. of Human Resources, 277 Kan. 795, 90 P.3d 940 (2004). 

Right to call witnesses 

Fla.—Russ v. Brooksville Health Care Ctr., 109 So. 3d 1266 (Fla. Ist DCA 2013). 

Right to cross-examine witnesses 

Conn.—Testone v. C.R. Gibson Co., 114 Conn. App. 210, 969 A.2d 179 (2009). 

Right to introduce medical expert evidence 

Okla.—Central State Community Service v. Anderson, 2012 OK CIV APP 110, 292 P.3d 36 (Div. 1 2012). 
Conn.—Flamenco v. Independent Refuse Service, Inc., 130 Conn. App. 280, 22 A.3d 671 (2011). 
Admission of medical reports 

Tll—RG Const. Services v. Workers' Compensation, 2014 IL App (1st) 132137WC, 388 Ill. Dec. 643, 24 
N.E.3d 923 (App. Ct. Ist Dist. 2014). 

Utah—Certified Bldg. Maintenance v. Labor Com'n, Appeals Bd. of Labor Com'n, 2012 UT App 240, 285 
P.3d 831 (Utah Ct. App. 2012). 

Conn.—Mehan v. City of Stamford, 127 Conn. App. 619, 15 A.3d 1122 (2011). 

Tenn.—Mansell v. Bridgestone Firestone North American Tire, LLC, 417 S.W.3d 393 (Tenn. 2013). 
Conn.—Passalugo v. Guida-Seibert Dairy Co., 149 Conn. App. 478, 91 A.3d 475 (2014). 

R.I.—City of Pawtucket v. Pimental, 960 A.2d 981 (R.I. 2008). 

Conn.—Pagan v. Carey Wiping Materials Corp., 144 Conn. App. 413, 73 A.3d 784 (2013), certification 
denied, 310 Conn. 925, 77 A.3d 142 (2013). 

Notice of benefits termination on medical report 





§ 2379. Procedural requirements, 16D C.J.S. Constitutional Law § 2379 


15 
16 
I7 
18 
19 


20 


21 


22 


N.D.—Brockel v. North Dakota Workforce Safety & Ins., 2014 ND 26, 843 N.W.2d 15 (N.D. 2014). 
Fla.—Franklin v. Riviera Beach Fire Rescue, 132 So. 3d 1219 (Fla. Ist DCA 2014). 

Fla.—Knight v. Walgreens, 109 So. 3d 1224 (Fla. Ist DCA 2013). 

Idaho—Gomez v. Dura Mark, Inc., 152 Idaho 597, 272 P.3d 569 (2012). 

La.—Davis v. Dunn & Bush Const., 859 So. 2d 155 (La. Ct. App. 1st Cir. 2003). 

Fla.—Russ v. Brooksville Health Care Ctr., 109 So. 3d 1266 (Fla. Ist DCA 2013). 

Opportunity to contest provided 

Ill.—Aurora East School Dist. v. Dover, 363 Ill. App. 3d 1048, 301 Ill. Dec. 298, 846 N.E.2d 623 (2d Dist. 
2006). 

Insurer's right regarding subrogation fees 

Neb.—Heesch v. Swimtastic Swim School, 20 Neb. App. 260, 823 N.W.2d 211 (2012). 

Ark.—Wright v. Conway Freight, 2014 Ark. App. 451, 441 S.W.3d 45 (2014). 

Kan.—Doe v. Kansas Dept. of Human Resources, 277 Kan. 795, 90 P.3d 940 (2004). 

Tenn.—Randstad North America, L.P. v. Tennessee Dept. of Labor and Workforce Development, 372 S.W.3d 
98 (Tenn. Ct. App. 2011). 

Infringement cured by judicial review 

Mont.—Williams Insulation Co., Inc. v. Department of Labor and Industry, 2003 MT 72, 314 Mont. 523, 
67 P.3d 262 (2003). 

Official notice of deficient appeal required 

Miss.—Brown v. Robinson Property Group, L.P., 24 So. 3d 320 (Miss. Ct. App. 2009). 

Colo.—Whiteside v. Smith, 67 P.3d 1240 (Colo. 2003). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4 


§ 2380. General standards and principles, 16D C.J.S. Constitutional Law § 2380 


16D C.J.S. Constitutional Law § 2380 
Corpus Juris Secundum June 2021 Update 
Constitutional Law 
Francis C. Amendola, J.D.; Joseph Bassano, J.D.; John Bourdeau, J.D.; M. Elaine Buccieri, J.D.; James Buchwalter, J.D.; Michael 
N. Giuliano, J.D.; Lonnie E. Griffith, Jr., J.D.; Eleanor L. Grossman, J.D., of the staff of the National Legal Research Group, Inc.; Jill 
Gustafson, J.D.; Glenda K. Harnad, J.D.; Alan J. Jacobs, J.D.; John Kimpflen, J.D.; Amy L. Kruse, J.D.; Stephen Lease, J.D.; Sonja 
Larsen, J.D.; Robert B. McKinney, J.D., of the staff of the National Legal Research Group, Inc.; Mary Babb Morris, J.D., of the staff of 
the National Legal Research Group, Inc.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc.; Kristina 


E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Thomas Muskus, J.D.; Sally J.T. Necheles, J.D., LL.M.; Karl 
Oakes, J.D. and Eric C. Surette, J.D. 


PART VIII. Due Process in General; Procedural and Substantive Due Process; Access to Courts 
XXII. Particular Applications of Due Process Guaranty 
P. Creation, Regulation, Discharge, Alteration, and Other Aspects of Imposition of Liability Under Law 


3. Liability for Criminal or Civil Forfeiture, Penalty, or Damages 


§ 2380. General standards and principles 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawiirn4078, 4426, 4427 





The imposition of reasonable penalties, forfeitures, or damages is subject to due process requirements but does not 
violate due process if rationally based and if adequate procedural protections are afforded. 


Criminal! or civil forfeiture implicates due process protections,” and requires strict compliance with procedural rules to 
safeguard due process rights,” including notice and the opportunity to be heard.* An agency violates due process when it 


prescribes and enforces forfeitures of property without underlying statutory authority and competent procedural protections.” 
Civil forfeiture proceedings are not dependent on the conduct of parallel criminal actions and need not be stayed pending their 


outcome.° Due process requires a nexus between specific property sought for forfeiture and the owner's offense for which 
forfeiture is sought, but the requirement does not extend to all the property sought as subject to forfeiture, and the forfeiture 
of substitute property is permissible, provided the governing provision is rationally related to the state's legitimate punitive, 


remedial, and corrective purposes.” 
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Adherence to due process is also required for the imposition of civil penalties,® punitive or other civil damages,” or other civil 
sanctions, !° which cannot be irrational, |! grossly excessive, arbitrary, shocking to the conscience or demonstrating passion or 


prejudice,or so severe and oppressive as to be wholly disproportionate to the offense, 12 or so extreme in character as probably 


to prevent resort to the courts to test the validity of the statute or the constitution. 1p 


Vesting the responsibility for the imposition of civil fines in an administrative body or official is not, in itself, a due process 


violation, 14 and the legislature may provide that a particular punishment will be inflicted by a proceeding in a civil action. L 


Right to counsel. 


There is no due process right to the appointment of counsel in a forfeiture asset seizure proceeding for substitute assets subject 


to a prior forfeiture sentence since the seizure does not increase the punishment beyond the original sentence. 16 A federal drug 
forfeiture statute authorizing a district court to enter a pretrial order freezing assets in the defendant's possession, even when 


the defendant seeks to use those assets to pay an attorney, does not violate due process. 1 
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In penalty and forfeiture cases, the required notice and hearing must comply with due process requirements. 


Before forcing a person to satisfy a debt by forfeiting property, due process requires government to provide adequate notice 
of the impending taking. ! With respect to forfeitures, before title can be extinguished, the owner or claimant must be notified” 
and given an opportunity for a hearing? as may be sufficiently provided by a postrestraint* or postdeprivation hearing.” The 


government, not the claimant, bears the burden of establishing compliance with the due process prerequisites to forfeiture. 


The Due Process Clause does not require that the government perform heroic efforts to provide notice of a forfeiture proceeding; 
rather, it requires only that the government's effort be reasonably calculated to apprise a party of the pendency of the action, and 
the criterion is not the possibility of conceivable injury but the just and reasonable character of the requirement.’ Notice need 


not precede the seizure or restraint, provided the remaining safeguards are afforded,® except that, with respect to a forfeiture of 
real property, notice prior to seizure is required when a postseizure challenge by the owner may not be sufficient to protect the 


owner's rights and the government has adequate alternative ways of protecting its interests.” 
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The authority for administrative procedures related to the return of property seized for forfeiture, when published and generally 
0 


available, constitutes notice of the procedures without a due process requirement of individualized notice.! 
Due process requires adequate notice and an opportunity to be heard prior to the imposition of civil penalties. 11 The substance of 
a provision for the imposition of penalties for a violation of the provision must include adequate notice of the rule,! providing 


fair warning of the conduct prohibited by the provision that makes the penalty possible. 13 Tn the context of agency proceedings, 
an agency may fail to give sufficient fair notice to justify a penalty, and thus violate due process, if the regulation at issue 
is so ambiguous that a regulated party cannot be expected to arrive at the correct interpretation using standard tools of legal 
interpretation, the party must therefore look to the agency for guidance, and the agency fails to articulate its interpretation before 


imposing a penalty. = 


Due process requires adequate notice and an opportunity to be heard prior to the infliction of sanctions. 15 In sanction 
proceedings, notice must include not only the conduct alleged as subject to sanctions but also the standard by which the conduct 
will be assessed. 16 Imposing sanctions without a hearing does not necessarily violate due process if the objectionable conduct 


took place in the court's presence. si 


Punitive or exemplary damages. 


A grossly excessive punitive damages award is considered a due process violation specifically because the subjected party does 
not have fair notice of exposure to the extent of punishment that may be imposed. 18 Statutes authorizing awards of punitive 
damages must, in compliance with due process, give fair notice of the damages that may be awarded. 1° Notice of a precise 


amount, however, is not required, as the judicial function is to police a range of the penalty, not a point.”” In determining 
adequate notice of the magnitude of punitive damages that might be imposed, as required by due process, a court considers the 
degree of reprehensibility of the defendant's conduct, the ratio of the punitive damages award to the actual or potential harm 
inflicted on plaintiff, and a comparison of the punitive damages award with the civil or criminal penalties that could be imposed 


for comparable misconduct.7! 
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United Intern. Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d 1207, 41 U.C.C. Rep. Serv. 2d 645 (10th 
Cir. 2000), judgment aff'd, 532 U.S. 588, 121 S. Ct. 1776, 149 L. Ed. 2d 845, 44 U.C.C. Rep. Serv. 2d 569 
(2001). 
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Due process requires that forfeiture proceedings against seized property be brought without unreasonable delay. 


Due process requires that forfeiture proceedings against seized property be brought without unreasonable delay or with 
reasonable promptness. ! The length of the delay is to some extent a triggering mechanism in determining whether the 


government's delay in bringing a judicial forfeiture action violates the right against deprivation of property without due process.” 
To determine whether a delay is unreasonable, the court balances four factors: (1) the length of the delay; (2) the reasons for 


the delay; (3) the timing of claimant's assertion of rights; and (4) prejudice to the claimant,’ predicated on the balancing test 
developed by decisional law to determine when government delay has abridged the right to a speedy trial,* but these elements 
or factors are merely guides, and none of them is a necessary or sufficient condition for finding unnecessary delay.’ Delay 
in the institution of proceedings must be justified,° as by the conduct or behavior of the subject party,’ or the need to further 


investigate a pending criminal proceeding before bringing the forfeiture action,” particularly in the absence of prejudice.” The 
claimant's failure to take advantage of available alternatives to recover the seized property runs contrary to a claim of prejudice 


from delay in the initiation of forfeiture proceedings. 10 
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Before delay may be found to violate due process, the government must be allowed some time to decide whether to institute 
proceedings, and an important justification for delaying proceedings is to see whether the decision on the petition for remission 


of the forfeiture will obviate the need for judicial proceedings. 


Whether or not the period between seizure of the property and the institution of the forfeiture proceedings amounts to a denial of 


due process depends on the facts and circumstances of the particular case!* and especially on the cumulative particular facts. 


While due process may require the government to act promptly in ruling on petitions for remission or mitigation of forfeiture 
when the petitioner has a property right in the items which have been forfeited, a violation of this requirement is not 


constitutionally significant when there is no resulting prejudice to the owner. i 


CUMULATIVE SUPPLEMENT 
Cases: 


In the event there is a prolonged delay in initiating forfeiture proceedings, a claimant can challenge the reasonableness of the 
delay as a violation of due process. U.S. Const. Amend. 5. Serrano v. Customs and Border Patrol, U.S. Customs and Border 
Protection, 975 F.3d 488 (5th Cir. 2020). 


Even if four-year delay in government's civil asset forfeiture action against funds allegedly used or intended to be used to 
facilitate violation of Controlled Substances Act constituted prejudicial delay, it did not violate claimants' due process rights, 
where portion of delay was attributable to government's own legitimate criminal investigation, claimants’ own contribution 
to delay was significant factor, claimants contributed materially in preventing any final outcome, and there were no negative 
effects of delay on claimants' defense. U.S. Const. Amend. 5; 18 U.S.C.A. § 981; Comprehensive Drug Abuse Prevention and 
Control Act of 1970 § 101, 21 U.S.C.A. § 801. United States v. $307,970.00, in U.S. Currency, 156 F. Supp. 3d 708, 93 Fed. 
R. Serv. 3d 1334 (E.D. N.C. 2016). 
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Due process of law with respect to the imposition of civil penalties requires that the legislature prescribe the amount of the 
penalty, or some definite standard for fixing the amount, or else that the amount be determined in judicial proceedings 
instituted against the offender. 


Due process limits the power of government to prescribe civil penalties for violations of law, requiring that the penalty prescribed 
must not be so severe and oppressive as to be wholly disproportionate to the offense and obviously unreasonable.! While the 


amount of the penalty is within the control of the legislature in the exercise of its police power,” this power is subject to the 
limitation that the amount must not be so grossly excessive as to constitute a deprivation of property without due process of 


law.° A statute imposes a penalty, for due process purposes, only when (1) the costs imposed are unrelated to the amount of 
actual harm suffered and are related more to the penalized party's conduct, (2) the proceeds from infractions are collected by 
the state, rather than paid to the individual harmed, and (3) the statute is meant to address a harm to the public, as opposed to 


remedying a harm to an individual.“ 
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The test for determining whether punitive damages awards are excessive in violation of due process, requiring a comparison 


of the punitive damages award with other civil penalties in comparable cases,> is not applicable in determining whether a civil 


penalty is itself excessive.° 


In determining whether a statutory scheme is so punitive either in purpose or effect as to transform what was clearly intended 
as a civil remedy into a criminal penalty, such that the civil penalties should carry the same due process guarantees as criminal 
offenses, courts consider (1) whether the sanction involves an affirmative disability or restraint; (2) whether it has historically 
been regarded as a punishment; (3) whether it comes into play only on a finding of scienter; (4) whether its operation will 
promote the traditional aims of punishment-retribution and deterrence; (5) whether the behavior to which it applies is already 
a crime; (6) whether an alternative purpose to which it may be rationally connected may be assignable for it; and (7) whether 


it appears excessive in relation to the alternative purpose assigned.’ 


Due process of law with respect to the imposition of penalties requires that the legislature must prescribe the amount of the 
penalty, or some definite standard for fixing the amount, or else that the amount must be determined in a judicial proceeding 


instituted against the offender. 
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Due process of law applies to preclude the imposition of civil damages when excessive or otherwise not rationally based. 


Due process of law does not apply to limit statutory damage awards, ! unless the award prescribed is so severe and oppressive 
as to be wholly disproportionate to the offense and obviously unreasonable,” and does not apply to limit liquidated damages 


under contracts. 


A statutory limitation on the amount of damage awards in particular types of cases may comply with due process when rationally 
based,‘ but a statutory limitation on the amount of damage awards may violate due process if the limitation is harsh and 
unreasonable in relation to claimed damages’ or otherwise lacking a rational basis.° 

Due process does apply to place the outer limits on the size of a civil damages award,’ precluding grossly excessive damage 


awards as an arbitrary deprivation of property without due process furthering no legitimate legislative purpose.® 
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An award may fail that test on the grounds that it is speculative and uncertain, as subject to a very large margin of error in the 
evidentiary estimates underlying the award.” Likewise, due process is violated by the imposition of a damages award in the 
absence of any provable connection between the award and the harmful conduct of the defendant!” or when any causal link 


is purely speculative. n 


CUMULATIVE SUPPLEMENT 
Cases: 


It does not violate due process for a factfinder to calculate its own damages; whether that damages ruling should stand on appeal 
is a merits question, not a process one. U.S. Const. Amend. 5. OJSC Ukrnafta v. Carpatsky Petroleum Corporation, 957 F.3d 
487 (5th Cir. 2020). 


It does not violate due process for a factfinder to calculate its own damages; whether that damages ruling should stand on 
appeal is a merits question, not a process one. U.S. Const. Amend. 5. OJSC Ukrnafta v. Carpatsky Petroleum Corporation, 
955 F.3d 465 (5th Cir. 2020), opinion withdrawn and superseded on reh'g, 2020 WL 2027817 (5th Cir. 2020) and withdrawn 
from bound volume. 


Rational basis test applied to analysis of constitutionality of damages caps under Florida Equal Protection Clause; they did not 
implicate either a suspect class or fundamental right. West's F.S.A. Const. Art. 1, § 2; West's F.S.A. § 766.118. North Broward 
Hosp. Dist. v. Kalitan, 174 So. 3d 403 (Fla. 4th DCA 2015). 
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Due process of law does not preclude the imposition of punitive damages in civil cases but grossly excessive or arbitrary 
awards violate due process as not rationally related to legitimate state interests. 


Punitive damages are not per se in violation of the Due Process Clause, | but a punitive damage award may be so grossly 
excessive or arbitrary that it violates the due process guaranty,” as when the assessment shocks the conscience of the court or 
demonstrates passion or prejudice on the part of the trier of fact,’ when analyzed in relation to the state's legitimate interests 
in punishing unlawful conduct and deterring its repetition.“ It follows that a proper due process analysis of a punitive damages 


award requires first that court identify state's interest in deterring the relevant conduct and strength of that interest.” 


In determining the constitutionality of a punitive damages award, general concerns of reasonableness and adequate guidance 
from the court when the case is tried to a jury properly enter into the constitutional calculus.° Due process requires that adequate 


standards and controls be in place to prevent a punitive damages award from becoming an arbitrary deprivation of property.” 
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In practice, few awards exceeding a single-digit ratio between punitive and compensatory damages, to a significant degree, 
will satisfy due process; while a higher ratio may be justified in cases in which the injury is hard to detect or the monetary 
value of noneconomic harm might have been difficult to determine, when compensatory damages are substantial, then a lesser 


ratio, perhaps only equal to compensatory damages, can reach the outermost limit of the due process guaranty.® An award that 
exceeds a single-digit ratio between punitive and compensatory damages may comply with due process when a particularly 


egregious act has resulted in only a small amount of economic damages.” 


Factors a court considers in determining whether a punitive damage award against a tortfeasor is grossly disproportional to the 
gravity of offense, and thus violates due process, are the degree of the defendant's reprehensibility or culpability, the relationship 
between the penalty and harm to the victim caused by the defendant's actions, and the sanctions imposed in other cases for 


comparable misconduct.!? The most important indicium of the reasonableness of a punitive damages award is the degree of 


reprehensibility of the defendant's conduct. 11 Additional factors are considered in assessing the reprehensibility of a defendant's 
conduct for purposes of determining the reasonableness of the award within due process constraints, including whether: (1) the 
harm caused was physical as opposed to economic; (2) the tortious conduct evinced an indifference to or a reckless disregard of 
the health or safety of others; (3) the target of the conduct had financial vulnerability; (4) the conduct involved repeated actions 


or was an isolated incident; and (5) the harm was the result of intentional malice, trickery, or deceit, or mere accident.!* The 


existence of any one of these factors weighing in favor of a plaintiff may not be sufficient to sustain a punitive damages award, 


and the absence of all of them renders any award suspect. 13 


A state constitutional provision prohibiting judicial review of the amount of punitive damages awarded by a jury "unless the 


court can affirmatively say there is no evidence to support the verdict" violates the Due Process Clause. 14 


CUMULATIVE SUPPLEMENT 
Cases: 


Punitive damages award of $280 million to developer of electronic-health-record software for competitor's unlawful access and 
use of developer's confidential information and trade secrets was excessive in violation of due process, even though competitor's 
conduct involved repeated course of wrongful acts, developer likely suffered competitive harm, and award complied with 
Wisconsin's statutory cap on punitive damages, since developer did not suffer physical harm as result of competitor's conduct, 
competitor did not recklessly disregard safety of others, developer was not financially vulnerable, and ratio of 2:1 between 
punitive and compensatory awards was excessive, given substantial size of compensatory award. U.S. Const. Amend. 14; Wis. 
Stat. Ann. § 895.043(6). Epic Systems Corp. v. Tata Consultancy Services Ltd., 980 F.3d 1117 (7th Cir. 2020). 


In borrower's action against loan servicer for its repeated attempts to collect debt after her bankruptcy discharge, jury's award of 
$3 million in punitive damages under the Illinois Consumer Fraud and Deceptive Business Practices Act (ICFA) violated due 
process and would be reduced to $582,000; though, given loan servicer's repeated actions, recidivism, and reckless indifference 
to rights of financially vulnerable borrower, its conduct was reprehensible, it was not to an extreme degree as it caused no 
physical injuries and did not reflect an indifference to health or safety, there was no evidence that loan servicer acted maliciously, 
ratio between compensatory and punitive damages awards on borrower's four related claims, roughly 5:1, was high given the 
large total compensatory award of $582,000 for loan servicer's indifferent mistreatment of a single mortgage of $135,000, and 
amount of civil penalties in comparable cases pointed to lower award reflected by 1:1 ratio. U.S. Const. Amends. 5, 14; 815 II. 
Comp. Stat. Ann. 505/1. Saccameno v. U.S. Bank National Association, 943 F.3d 1071 (7th Cir. 2019). 


The constitutional line for whether the amount of an award of punitive damages violates due process is not marked by a simple 


mathematical formula comparing compensatory damages and punitive damages. U.S. Const. Amend. 5. Bryant v. Jeffrey Sand 
Company, 919 F.3d 520 (8th Cir. 2019). 
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There is no certain ratio of punitive to compensatory damages at which a constitutionally permissible punitive damages award 
is transformed into an unconstitutionally excessive one violative of the defendant's due process rights. U.S. Const. Amend. 5. 
Cote v. Philip Morris USA, Inc., 985 F.3d 840 (11th Cir. 2021). 


Ratio of 1.5-to-one between punitive and compensatory damages was constitutional maximum under due process clause for 
corporate employer's conduct related to employee's termination from employment by district manager following complaints, 
and thus ratio between award of $1,020,042 in compensatory damages and award of $4 million in punitive damages weighed in 
favor of finding that punitive damages award was excessive under due process clause in employee's action against employer for 
workplace retaliation in violation of the Fair Employment and Housing Act (FEHA), where there was relatively low corporate 
reprehensibility and a substantial award of noneconomic damages. U.S. Const. Amend. 14; Cal. Civ. Code § 3294; Cal. Gov't 
Code § 12940(h). Colucci v. T-Mobile USA, Inc., 48 Cal. App. 5th 442, 262 Cal. Rptr. 3d 50 (4th Dist. 2020), review filed, 
(June 4, 2020). 


Award of $500,000 in punitive damages to pedestrian who suffered adhesive frozen shoulder after she was struck by taxicab 
was not excessive or against the manifest weight of the evidence and did not violate taxicab driver's or taxicab company's due 
process rights, where, as far as company knew, driver had only been licensed to operate motor vehicle for five months because 
it did not bother to investigate anything beyond his recently issued Illinois license, company's fleet manager admitted that he 
probably would not have hired driver had he known of driver's driving record beyond five months, company knew that driver 
had never driven a cab but failed to ensure that he was properly trained, and company did not change its vetting procedures 
after the accident. U.S. Const. Amend. 14. Baumrucker v. Express Cab Dispatch, Inc., 2017 IL App (1st) 161278, 416 Ill. Dec. 
500, 84 N.E.3d 482 (App. Ct. Ist Dist. 2017). 


Workers' compensation carrier's unreasonable dispute with classification of worker as permanently and totally disabled (PTD) 
following work-related injury, which dispute caused delay of one and one-half years in worker's receipt of partial commutation, 
was reprehensible, as factor in determining whether award of punitive damages in amount of $6.75 million on workers! 
claim for bad faith comported with due process; carrier did not dispute PTD classification internally, its actions showed lack 
of consideration for worker by forcing him to fight carrier on worthless and manufactured issue, delayed receipt of partial 
commutation placed financial pressure on worker, and carrier engaged in repeated acts to delay PTD determination by suggesting 
possibility of vocational rehabilitation, even though it never intended to offer such services to worker. U.S. Const. Amend. 14. 
Thornton v. American Interstate Insurance Company, 940 N.W.2d 1 (Iowa 2020). 


Comparison of total punitive damages award and total compensatory damages award, rather than evaluation of each client's 
award individually, was proper when analyzing whether punitive damages award was grossly excessive in violation of due 
process, in action against accounting firm alleging fraud and gross negligence in the marketing and sale of a tax shelter, which 
purportedly would have allowed funds held by clients' Cayman Island-based companies to be distributed to shareholders in the 
U.S. without federal tax liability; although clients had legally distinct interests and damages, firm owed the same duties to them, 
and fraud and gross negligence was perpetrated simultaneously against all of them as part of an integrated scheme. U.S. Const. 
Amend. 14. Yung v. Grant Thornton, LLP, 563 S.W.3d 22 (Ky. 2018). 


Degree of reprehensibility factor weighed against finding that due process was satisfied by Court of Appeals' suggested remittitur 
of exemplary damages against each of five former upper management employees, who all joined competitor, to amount four 
times greater than each employee's joint and several liability for compensatory damages, even though employees acted with 
malice when they left provider of contract management services for psychiatric and behavioral health programs and took 
confidential and proprietary information, since provider was only harmed economically, not physically, employees' conduct 
did not show indifference to health or safety of others, provider was not financially vulnerable target, and employees were not 
repeat offenders, despite committing multiple torts. U.S. Const. Amend. 14. Horizon Health Corporation v. Acadia Healthcare 
Company, Inc., 520 S.W.3d 848 (Tex. 2017). 
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The review of a punitive damages award for excessiveness can have two dimensions; (1) the award may be reviewed to 
determine whether it complies with minimum federal substantive due process requirements, and (2) the award may be reviewed 
to determine whether it exceeds state law limits on excessiveness. U.S.C.A. Const.Amend. 14. Quicken Loans, Inc. v. Brown, 
777 S.E.2d 581 (W. Va. 2014), cert. denied, 136 S. Ct. 34 (2015). 
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Due process limits the validity of statutes or actions effecting discharges or restrictions of liability when rights or interests 
are vested but generally permits the discharge or restriction of future liability. 


Ordinarily, under the constraints of due process, the State may not destroy or substantially impair liability under an existing right 


3 or judgment* but may condition the retention 


of action, ! contractual obligation,” substantive statutory right or entitlement, 
of rights against others on compliance with law? or prescribed procedures® and may reasonably define relative rights among 
parties or claimants.’ The legislature generally may limit® or abrogate a right of action for a future tort,” future contract, or 


future statutory entitlement or claim. n 


Acts done under military authority. 
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Independent of constitutional or statutory provisions, it is a principle of law that there is no personal liability for acts done in 
accordance with the usages of civilized warfare, and therefore legislation providing for discharge for any supposed liability of 


such a nature is valid. !? 
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Due process is not denied by the doctrine of sovereign or governmental immunity consistent with the rational basis 
standard, but the limitation of liability in the waiver of immunity must meet due process standards. 


Under the due process standard requiring a rational basis, as reasonably related to legitimate state interests, the doctrine of 
sovereign or governmental immunity does not, in itself, violate due process, ! and the due process guaranty does not override 


the states' sovereign immunity from suit in federal court under the Eleventh Amendment to the United States Constitution.” 
To the extent that immunity is waived, legislative enactments must conform to due process, but governmental tort claims or 


tort immunity acts may limit liability or retain immunity for particular entities or functions, as rationally based limitations,* 
or apply damage limitations within the scope of the immunity waiver,’ as in the limitation of liability for nuclear accidents 
resulting from the operation of federally licensed private nuclear power plants,” or conferring immunity on officials responsible 


for parole decisions but not authorizing or immunizing deliberate killing of any human being.° 
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immunity from tort liability,’ inter-spousal immunity,® the immunity of infants under the age of criminal responsibility,’ parental 


immunity from suit by an unemancipated child as a member of the parent's household, !” the immunity of social hosts to 
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Subdivision Tort Liability Act); Garcia v. Wyeth-Ayerst Laboratories, 385 F.3d 961, 2004 FED App. 0346P 
(6th Cir. 2004) (applying Michigan law); Wilson v. Big Sandy Healthcare, Inc., 553 F. Supp. 2d 825 (E.D. 
Ky. 2008), judgment aff'd, 576 F.3d 329 (6th Cir. 2009) (Federal Tort Claims Act). 

Ill.—Amcerican Nat. Bank & Trust Co. of Chicago v. Cook County, 327 Ill. App. 3d 212, 261 Ill. Dec. 85, 
762 N.E.2d 654 (1st Dist. 2001). 

Ohio—Spencer v. Lakeview School Dist., 2004-Ohio-5303, 2004 WL 2803302 (Ohio Ct. App. 11th Dist. 
Trumbull County 2004). 

Tex.—Texas Parks and Wildlife Dept. v. Garland, 313 S.W.3d 920 (Tex. App. Tyler 2010). 

Effect of contrary custom or practice 

N.C.—Dobrowolska ex rel. Dobrowolska v. Wall, 138 N.C. App. 1, 530 S.E.2d 590 (2000). 

Fla—Cauley v. City of Jacksonville, 403 So. 2d 379 (Fla. 1981). 

N.C.—Hummel v. University of North Carolina, 156 N.C. App. 108, 576 S.E.2d 124, 173 Ed. Law Rep. 
1009 (2003). 

tah—Tindley v. Salt Lake City School Dist., 2005 UT 30, 116 P.3d 295, 200 Ed. Law Rep. 406 (Utah 
005) (holding modified on other grounds by, Moss v. Pete Suazo Utah Athletic Com'n, 2007 UT 99, 175 
3d 1042 (Utah 2007)). 

.S.—Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 98 S. Ct. 2620, 57 L. 
d. 2d 595 (1978). 

U.S.—Martinez v. State of Cal., 444 U.S. 277, 100 S. Ct. 553, 62 L. Ed. 2d 481 (1980). 

U.S.—Sanner v. Trustees of Sheppard and Enoch Pratt Hospital, 278 F. Supp. 138 (D. Md. 1968), judgment 
aff'd, 398 F.2d 226 (4th Cir. 1968). 

Ga.— Gates v. Gates, 277 Ga. 175, 587 S.E.2d 32 (2003). 

Ill.—Soedler v. Soedler, 89 Ill. App. 3d 74, 44 Ill. Dec. 425, 411 N.E.2d 547 (3d Dist. 1980). 

Ga.—Hatch v. O'Neill, 231 Ga. 446, 202 S.E.2d 44 (1973). 

N.C.—Evans v. Evans, 12 N.C. App. 17, 182 S.E.2d 227 (1971). 

Alaska—Chokwak v. Worley, 912 P.2d 1248 (Alaska 1996). 

La.—Stuart v. City of Morgan City, 504 So. 2d 934 (La. Ct. App. Ist Cir. 1987). 

Neb.—Dykes v. Scotts Bluff County Agr. Soc., Inc., 260 Neb. 375, 617 N.W.2d 817 (2000). 
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1. In General 


§ 2388. Governmental grants or loans 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawijizm4108, 4118 





Governmental grants or loans are to be made in accordance with applicable due process requirements in relation to 
protected interests. 


Governmental grants or loans are to be made in accordance with applicable due process requirements, in relation to protected 
interests, | precluding unlawful discrimination, the absence of articulated standards,” or official action that rises to the level of 


conscience-shocking behavior, as required for a violation of substantive due process.“ To the extent that a claim in this context 
goes to the likely outcome of an application for benefits, instead of the denial of procedural safeguards and protections, the 


claim is one for substantive due process alone.’ 


Procedural due process in this context entails a requirement for notice, particularly as to eligibility requirements and 
determinations, and an opportunity to be heard in response. Due process requirements are flexible, affording protections as 


the situation demands.” Determining what particular procedural due process is due requires taking into consideration: (1) the 
private interest affected, (2) the risk of erroneous deprivation, and probable value, if any, of additional or substitute procedural 
safeguards, and (3) the government's interest, which may include fiscal and administrative burdens that additional procedures 
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would impose.® Even when procedural safeguards are required based on a protectable interest, the use of informal procedures 
is not inherently a violation if the risk of error in the administrative action is minimal and the government's contrary interests 


are considerable.” 


To have a due process protectable property interest in a government benefit, such as a grant or loan, a person must have more 
than a unilateral expectation of the claimed interest; a person must, instead, have a legitimate claim of entitlement to it, which 
may arise from a contract, a statute, or a regulation, provided the source of the claim is specific enough to require the provision 


of the benefit on a nondiscretionary basis. '0 Due process protections or safeguards are required only when the criteria for a 


protectable interest are met, !! and in the absence of such interests, do not apply. 12 To extent that funds are available, statutes 


that would create property interests protected by due process apart from funding limits do so regardless of those limits. ta 


Protected interests have been found lacking in claims resting on a research grant application, ar development loan application, = 


é an application for urban mass transit funds,!” a disaster relief and emergency assistance 


20 


a small business loan application, ! 


act, '8 Head Start grant renewals, |? and Community Development Block Grants. 


Procedural due process protections have applied to claims when a protected interest is established under a Home Energy 
Assistance Program,”! the crop subsidy provisions of the Food Security Act,” the Farmers Home Administration loan 


program,” the Comprehensive Employment and Training Act, ^ an emergency shelter grant program,” the Medical Care 


Availability and Reduction of Error Fund,”° the school breakfast program,”/ and the food stamp program.”° 
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
Footnotes 
1 U.S.—National Endowment for the Arts v. Finley, 524 U.S. 569, 118 S. Ct. 2168, 141 L. Ed. 2d 500 (1998); 


Lyng v. Payne, 476 U.S. 926, 106 S. Ct. 2333, 90 L. Ed. 2d 921 (1986). 

U.S.—Bob Jones University v. Johnson, 396 F. Supp. 597 (D.S.C. 1974), aff'd, 529 F.2d 514 (4th Cir. 1975). 
2 U.S.—Franklin v. Shields, 569 F.2d 784 (4th Cir. 1977). 

Standards not vague 

The statute requiring the National Endowment for the Arts to ensure the use of artistic excellence and 

artistic merit as criteria by which grant applications are judged, taking into consideration general standards 

of "decency and respect" for diverse beliefs and values of the American public, is not unconstitutionally 

vague, given that the statute involves selective subsidies rather than any criminal or regulatory prohibitions 

and merely adds some imprecise considerations to an already subjective selection process. 

U.S.—National Endowment for the Arts v. Finley, 524 U.S. 569, 118 S. Ct. 2168, 141 L. Ed. 2d 500 (1998). 
4 U.S.—Pagan v. Calderon, 448 F.3d 16 (1st Cir. 2006); Robinson v. Veneman, 124 Fed. Appx. 893 (Sth Cir. 

2005). 

No arbitrary or capricious action shown 

The appointment of a receiver for the assets of a financially distressed city did not violate substantive due 


process. 
R.L—Moreau v. Flanders, 15 A.3d 565 (R.I. 2011). 

5 U.S.—Parkridge Investors Ltd. Partnership by Mortimer v. Farmers Home Admin., 13 F.3d 1192 (8th Cir. 
1994). 

6 U.S.—Kapps v. Wing, 404 F.3d 105 (2d Cir. 2005). 


Notice and hearing are fundamental 

U.S.—Capitol Mortg. Bankers, Inc. v. Cuomo, 222 F.3d 151 (4th Cir. 2000). 

Sufficient notice afforded 

U.S.—Downer v. U.S. By and Through U.S. Dept. of Agriculture and Soil Conservation Service, 97 F.3d 
999 (8th Cir. 1996). 
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Meaningful hearing afforded 

U.S.—Omaha Tribe of Nebraska v. U.S. Dept. of Labor, 998 F.2d 581 (8th Cir. 1993). 

Termination procedure regulations required 

U.S.—Coghlan v. Glickman, 241 F. Supp. 2d 643 (S.D. Miss. 2001), aff'd, 34 Fed. Appx. 963 (5th Cir. 2002). 
U.S.—Capitol Mortg. Bankers, Inc. v. Cuomo, 222 F.3d 151 (4th Cir. 2000). 

U.S.—Kapps v. Wing, 404 F.3d 105 (2d Cir. 2005). 

U.S.—Capitol Mortg. Bankers, Inc. v. Cuomo, 222 F.3d 151 (4th Cir. 2000). 

U.S.—Citizens Health Corp. v. Sebelius, 725 F.3d 687 (7th Cir. 2013). 

Pa.—Pennsylvania Federation of Dog Clubs v. Com., 105 A.3d 51 (Pa. Commw. Ct. 2014). 

Limited discretion requires mandatory language 

U.S.—Bishop v. City of Galveston, 595 Fed. Appx. 372 (5th Cir. 2014), petition for certiorari filed, 83 
U.S.L.W. 3767 (U.S. Mar. 18, 2015). 

Qualified under noncompetitive program 

U.S.—Mary's House, Inc. v. North Carolina, 976 F. Supp. 2d 691 (M.D. N.C. 2013). 

Qualified after loan is made 

U.S.—Coghlan v. Glickman, 241 F. Supp. 2d 643 (S.D. Miss. 2001), aff'd, 34 Fed. Appx. 963 (5th Cir. 2002). 
No agreed terms or commitment to loan 

U.S.—Snow Pallet, Inc. v. Clinton County Indus. Development Authority, 46 Fed. Appx. 787 (6th Cir. 2002). 
U.S.—Citizens Health Corp. v. Sebelius, 725 F.3d 687 (7th Cir. 2013). 

U.S.—Stampley v. City of St. Paul, 230 F.3d 1364 (8th Cir. 2000); Razorback Cab of Ft. Smith, Inc. v. 
Flowers, 122 F.3d 657 (8th Cir. 1997). 

Ariz.—Arizona Farm Bureau Federation v. Brewer, 226 Ariz. 16, 243 P.3d 619 (Ct. App. Div. 1 2010). 
Pa.—Pennsylvania Federation of Dog Clubs v. Com., 105 A.3d 51 (Pa. Commw. Ct. 2014). 

.S.—Kapps v. Wing, 404 F.3d 105 (2d Cir. 2005). 

.S.—Kalderon v. Finkelstein, 495 Fed. Appx. 103 (2d Cir. 2012). 

.S.—Ferrone v. Onorato, 298 Fed. Appx. 138 (3d Cir. 2008). 

.S.—Stampley v. City of St. Paul, 230 F.3d 1364 (8th Cir. 2000). 

.S.—Razorback Cab of Ft. Smith, Inc. v. Flowers, 122 F.3d 657 (8th Cir. 1997). 

.S.—Bishop v. City of Galveston, 595 Fed. Appx. 372 (Sth Cir. 2014), petition for certiorari filed, 83 
S.L.W. 3767 (U.S. Mar. 18, 2015). 

.S.—Ohio Head Start Ass'n, Inc. v. U.S. Dept. of Health and Human Services, 873 F. Supp. 2d 335 (D.D.C. 
012), injunction pending appeal denied, 902 F. Supp. 2d 61 (D.D.C. 2012) and aff'd, 510 Fed. Appx. 1 
D.C. Cir. 2013). 

.S.—Fair Haven Development Corp. v. Destefano, 528 F. Supp. 2d 25 (D. Conn. 2007). 

Mere application insufficient interest 

U.S.—Native Village of Akutan v. Jackson, 442 F. Supp. 2d 789 (D. Alaska 2006). 

U.S.—Kapps v. Wing, 404 F.3d 105 (2d Cir. 2005). 

U.S.—Downer v. U.S. By and Through U.S. Dept. of Agriculture and Soil Conservation Service, 97 F.3d 
999 (8th Cir. 1996). 

U.S.—Coghlan v. Glickman, 241 F. Supp. 2d 643 (S.D. Miss. 2001), aff'd, 34 Fed. Appx. 963 (5th Cir. 2002). 
U.S.—Omaha Tribe of Nebraska v. U.S. Dept. of Labor, 998 F.2d 581 (8th Cir. 1993). 

U.S.—Mary's House, Inc. v. North Carolina, 976 F. Supp. 2d 691 (M.D. N.C. 2013). 

Pa.—Hospital & Healthsystem Ass'n of Pa. v. Com., 621 Pa. 260, 77 A.3d 587 (2013). 

U.S.—Torres v. Butz, 397 F. Supp. 1015 (N.D. Ill. 1975). 

U.S.—U. S. Dept. of Agriculture v. Murry, 413 U.S. 508, 93 S. Ct. 2832, 37 L. Ed. 2d 767 (1973); Aleman 
v. Glickman, 217 F.3d 1191 (9th Cir. 2000). 

Hearing opportunity provided 

U.S.— Otis v. Madigan, 115 Fed. Appx. 315 (7th Cir. 2004); J.C.C. Food & Liquors v. U.S., 133 F.3d 555 
(7th Cir. 1998). 

Benefit termination notice and hearing 

Alaska—Allen v. State, Dept. of Health & Social Services, Div. of Public Assistance, 203 P.3d 1155 (Alaska 
2009). 

Benefit overpayment notice and hearing 

Ariz.—Henricks v. Arizona Dept. of Economic Sec., 229 Ariz. 47, 270 P.3d 874 (Ct. App. Div. 1 2012). 
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Lawful resident aliens excluded 

U.S.—Shvartsman v. Apfel, 138 F.3d 1196, 40 Fed. R. Serv. 3d 6 (7th Cir. 1998). 
Strict liability penalty not substantive denial 

U.S.—Traficanti v. U.S., 227 F.3d 170 (4th Cir. 2000). 
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A private membership organization whose activities are considered to constitute "state action" must extend due process 
safeguards to any member when the organization acts in a governmental capacity in depriving a member of a protected 
right or interest. 


Private membership organizations are not required to provide due process rights to members concerning purely private and 


internal affairs.! There are no due process rights when the activities of the private organization do not constitute state action.” 


A private membership organization whose activities are considered to constitute state action must extend due process safeguards 
to any member when the organization acts in a governmental or quasi-governmental capacity in depriving a member of a 


fundamental right or interest.” For this purpose, there is state action when an individual or group is actually an official arm of 
state, acting under law and regulations of state, or under orders from higher state officials, with all the actual authority of the 
state behind it, and when individual action is forced or commanded by the state; there may even be state action when private 


discrimination is encouraged by state policy.“ 
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When the state action predicate is met, the actions of a qualified association in conducting its business affairs in a manner 
affecting the property rights of members are subject to challenge on substantive due process grounds for acts that are arbitrary, 


irrational, or shocking to the conscience.” 


In addition to the state action requirement, as with other due process challenges, it must appear that a member challenging the 
actions of a private membership organization possesses a vested protected property interest, without which no protections are 


afforded. A person who has a mere expectation of a certain benefit, as opposed to an entitlement, may not invoke the due 


process guarantee when the expectation is denied.’ 


An organization's interpretation of its rules or regulations, made by a lawfully designated committee of the organization, is 


entitled to great weight in determining whether due process was denied in the application of the rule or regulation. Generally, 


proceedings based on proper by-laws of voluntary associations constitute due process of law as to members of the associations.” 


When the state action predicate is met, due process protections apply and govern an organization's actions in denying 
membership to a prospective member, 10 and with respect to disciplining members, |! and when an association provides 
disciplinary procedures for members and for review of such actions or decisions, the procedures must be followed. 12 Due process 
standards govern proceedings in which members of private organizations may be fined, 13 suspended, 14 or expelled. 15 When due 
process protections apply, the member must be given notice of the charges!® and an opportunity to be heard!” before an impartial 
tribunal. !® Nevertheless, a hearing need not be of a trial-type or adversary in nature in order to accord due process; 1 in fact, a 
personal hearing is not a due process requirement in all circumstances and situations. ”? A private membership organization is 


not required by due process to follow the procedure that would be required in a judicial proceeding.” ! 
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 

1 U.S.—Hallinan v. Fraternal Order of Police of Chicago Lodge No. 7, 570 F.3d 811 (7th Cir. 2009). 
Kan.—Pollock v. Crestview Country Club Ass'n, 41 Kan. App. 2d 904, 205 P.3d 1283 (2009). 
Fairness required, not due process 
Cal.—Dougherty v. Haag, 165 Cal. App. 4th 315, 81 Cal. Rptr. 3d 1 (4th Dist. 2008). 
D.C.—Blodgett v. University Club, 930 A.2d 210 (D.C. 2007). 
Basketball association as private actor 
The amateur basketball association is a private rather than governmental actor and is not subject to the due 
process standards in refusing to reinstate a professional basketball player's amateur status, even though it 
undertook to be the exclusive licensing authority for its sport and Congress, under the Amateur Sports Act, 
bestowed on the association exclusive powers as a national governing body under the United States Olympic 
Committee. 
U.S.—Behagen v. Amateur Basketball Ass'n of U.S., 884 F.2d 524 (10th Cir. 1989). 

2 U.S.—Behagen v. Amateur Basketball Ass'n of U.S., 884 F.2d 524 (10th Cir. 1989); Chance v. Reed, 538 
F. Supp. 2d 500 (D. Conn. 2008). 
Kan.—Pollock v. Crestview Country Club Ass'n, 41 Kan. App. 2d 904, 205 P.3d 1283 (2009). 
Not required under state constitution 
U.S—Campbell v. American Psychological Ass'n, 68 F. Supp. 2d 768 (W.D. Tex. 1999). 

3 U.S.— Allan v. Securities and Exchange Commission, 577 F.2d 388 (7th Cir. 1978); Erenstein v. S.E.C., 316 
Fed. Appx. 865 (11th Cir. 2008). 
Property owners association as state entity 
U.S.— Bates v. Colony Park Ass'n, 393 F. Supp. 2d 578 (E.D. Mich. 2005). 

4 U.S—St. Augustine High School v. Louisiana High School Athletic Ass'n, 270 F. Supp. 767 (E.D. La. 
1967), judgment aff'd, 396 F.2d 224, 12 Fed. R. Serv. 2d 592 (Sth Cir. 1968). 
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U.S.—Bates v. Colony Park Ass'n, 393 F. Supp. 2d 578 (E.D. Mich. 2005). 

U.S.—Cornerstone Christian Schools v. University Interscholastic League, 563 F.3d 127, 243 Ed. Law Rep. 
609 (5th Cir. 2009); Tancredi v. Metropolitan Life Ins. Co., 149 F. Supp. 2d 80 (S.D. N.Y. 2001), judgment 
aff'd, 316 F.3d 308 (2d Cir. 2003). 

Wash.—LK Operating, LLC v. Collection Group, LLC, 181 Wash. 2d 48, 331 P.3d 1147 (2014). 

Must show substantial right implicated 

Ill.—Lee v. Snyder, 285 Ill. App. 3d 555, 220 Ill. Dec. 715, 673 N.E.2d 1136 (1st Dist. 1996). 
U.S.—Hardy v. University Interscholastic League, 759 F.2d 1233, 24 Ed. Law Rep. 720 (Sth Cir. 1985). 
Miss.—Mississippi High School Activities Ass'n, Inc. v. Coleman By and on Behalf of Laymon, 631 So. 
2d 768, 89 Ed. Law Rep. 692 (Miss. 1994). 

Tex.—Eanes Independent School Dist. v. Logue, 712 S.W.2d 741, 33 Ed. Law Rep. 929 (Tex. 1986). 
U.S.—Colorado Seminary (University of Denver) v. National Collegiate Athletic Ass'n, 417 F. Supp. 885 
(D. Colo. 1976), judgment aff'd, 570 F.2d 320 (10th Cir. 1978). 

Kan.—Pollock v. Crestview Country Club Ass'n, 41 Kan. App. 2d 904, 205 P.3d 1283 (2009). 
Miss.—McClatchy v. Brotherhood's Relief & Compensation Fund, 79 So. 3d 545 (Miss. Ct. App. 2011). 
Ohio—Wedemeyer v. U.S.S. F.D.R (CV-42) Reunion Assoc., 2010-Ohio-1502, 2010 WL 1267215 (Ohio 
Ct. App. 3d Dist. Allen County 2010). 

U.S—St. Augustine High School v. Louisiana High School Athletic Ass'n, 270 F. Supp. 767 (E.D. La. 
1967), judgment aff'd, 396 F.2d 224, 12 Fed. R. Serv. 2d 592 (5th Cir. 1968). 

U.S.—Austin v. American Ass'n of Neurological Surgeons, 120 F. Supp. 2d 1151 (N.D. III. 2000), aff'd, 253 
F.3d 967, 57 Fed. R. Evid. Serv. 385 (7th Cir. 2001). 

N.C.—Reidy v. Whitehart Ass'n, Inc., 185 N.C. App. 76, 648 S.E.2d 265 (2007). 

Ohio—Hamper v. Suburban Umpires Assoc., Inc., 2009-Ohio-5376, 2009 WL 3234173 (Ohio Ct. App. 8th 
Dist. Cuyahoga County 2009). 

W. Va.—State ex rel. West Virginia Secondary School Activities Commission v. Oakley, 152 W. Va. 533, 
164 S.E.2d 775 (1968). 

Reprimand not deprivation 

Even though the club member was given no notice for the reprimand letter received from the country club, 
the member's due process rights under the state constitution were not violated in view of the fact that the 
club's bylaws only required notice for suspension or termination and the letter of reprimand did not suspend 
or terminate membership rights. 

Mont.—Johnson v. Green Meadow Country Club, Inc., 222 Mont. 405, 721 P.2d 1287 (1986). 
N.C.—Reidy v. Whitehart Ass'n, Inc., 185 N.C. App. 76, 648 S.E.2d 265 (2007). 

Ohio—Kitchen v. Lake Lorelei Property Owners' Ass'n, Inc., 2002-Ohio-2797, 2002 WL 1274256 (Ohio 
Ct. App. 12th Dist. Brown County 2002). 

N.Y.—Blake v. North Shore Multiple Listing Service, Inc., 81 Misc. 2d 793, 367 N.Y.S.2d 440 (Sup 1975). 
U.S.—Warren v. National Ass'n of Secondary School Principals, 375 F. Supp. 1043 (N.D. Tex. 1974). 
Ohio—Hamper v. Suburban Umpires Assoc., Inc., 2009-Ohio-5376, 2009 WL 3234173 (Ohio Ct. App. 8th 
Dist. Cuyahoga County 2009). 

U.S.—Austin v. American Ass'n of Neurological Surgeons, 120 F. Supp. 2d 1151 (N.D. Ill. 2000), aff'd, 253 
F.3d 967, 57 Fed. R. Evid. Serv. 385 (7th Cir. 2001). 

Ind.—Lynn v. Windridge Co-Owners Ass'n, Inc., 743 N.E.2d 305 (Ind. Ct. App. 2001). 

N.C.—Reidy v. Whitehart Ass'n, Inc., 185 N.C. App. 76, 648 S.E.2d 265 (2007). 

Ohio—Hamper v. Suburban Umpires Assoc., Inc., 2009-Ohio-5376, 2009 WL 3234173 (Ohio Ct. App. 8th 
Dist. Cuyahoga County 2009). 

Adequacy of notice 

U.S.—Duby v. American College of Surgeons, 468 F.2d 364 (7th Cir. 1972); Warren v. National Ass'n of 
Secondary School Principals, 375 F. Supp. 1043 (N.D. Tex. 1974). 

U.S.—Hatley v. American Quarter Horse Ass'n, 552 F.2d 646 (5th Cir. 1977); Austin v. American Ass'n of 
Neurological Surgeons, 120 F. Supp. 2d 1151 (N.D. Ill. 2000), aff'd, 253 F.3d 967, 57 Fed. R. Evid. Serv. 
385 (7th Cir. 2001). 

N.C.—Reidy v. Whitehart Ass'n, Inc., 185 N.C. App. 76, 648 S.E.2d 265 (2007). 
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Ohio—Hamper v. Suburban Umpires Assoc., Inc., 2009-Ohio-5376, 2009 WL 3234173 (Ohio Ct. App. 8th 
Dist. Cuyahoga County 2009). 

Presence of counsel not inherent requirement 

U.S.—Crimmins v. American Stock Exchange, Inc., 346 F. Supp. 1256 (S.D. N.Y. 1972). 

U.S.—Sloan v. New York Stock Exchange, Inc., 489 F.2d 1 (2d Cir. 1973), Austin v. American Ass'n of 
Neurological Surgeons, 120 F. Supp. 2d 1151 (N.D. Ill. 2000), aff'd, 253 F.3d 967, 57 Fed. R. Evid. Serv. 
385 (7th Cir. 2001). 

Combination of functions did not deny due process 

U.S—NAACP of Houston Metropolitan Council v. NAACP, 460 F. Supp. 583 (S.D. Tex. 1978). 
.S.—Duby v. American College of Surgeons, 468 F.2d 364 (7th Cir. 1972). 

.S.—Gunter Harz Sports, Inc. v. U. S. Tennis Ass'n, Inc., 511 F. Supp. 1103 (D. Neb. 1981), order aff'd, 
665 F.2d 222 (8th Cir. 1981). 


U.S.—Warren v. National Ass'n of Secondary School Principals, 375 F. Supp. 1043 (N.D. Tex. 1974). 
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The validity of legislation relating to trust property or funds under the due process of law guaranty depends on the 
nature of the trust and its purpose, the provisions of the legislation, the nature of the trust beneficiaries' rights or interests 
under the trust, and whether a retroactive application of a statute is considered. 


In relation to the position of trustees of trusts, due process requires affording notice and an opportunity to be heard on the 


question of removal from service.! As to termination of a trust, the trustee is not necessarily deprived of due process by failure to 
be given notice of proceedings to terminate the trust where the trust instrument specifies that the trustee exercises duties only in 


a fiduciary capacity and the court can revoke the trust at any time.” Furthermore, procedural shortcomings are not a violation in 
the absence of prejudice.’ Asset creditors are also entitled to a meaningful opportunity to contest the transfer of assets to a trust 
by the debtor with notice of the creditor's claim.’ Trust beneficiaries are entitled to notice and adequate procedural safeguards 


in fiduciary breach proceedings against the trustee pertaining to a trust settlement.’ 
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Potential trustees under a charitable testamentary trust, and the organization entitled to nominate trustees, are entitled under due 
process to notice of a proceeding to modify the terms of the trust since the trustees and the organization possess protectable 


property interests. 


Due process occurs in an action to impose a constructive trust when the party in possession of the property is accorded an 


opportunity to be heard in court on the issue of whether a constructive trust should be imposed.” 


A statute authorizing a trustee under a will, trust deed, or other instrument, to pay a percentage of the principal to the life 
tenant regardless of principal advances for expenses and the cost of capital improvements, does not violate the constitutional 
guaranty against taking property without due process since the statute does not affect substantive rights but is merely remedial, 


procedural, and administrative.® It does not violate due process even though applied to an estate the administration of which 


was begun before enactment of the statute.” 


The retroactive application of a statutory amendment to affect income distributions under a testamentary trust, altering the 
meaning of testamentary terms to include an adopted child, is an unreasonable retroactive application in violation of the due 
process rights of income beneficiaries of the trust since while the statutory amendment serves a legitimate public interest in the 
equal treatment of adopted descendants, there is no emergency need to do so, the income beneficiaries have vested protectable 
interests in the trust, and the amendment is not limited to situations in which it may be applied retroactively without creating an 


injustice. 10 The retroactive application of a statutory presumption that an adopted child is to be treated as a natural child when 
determining that the adopted child ofa testator's grandchild is part of a testamentary trust beneficiary class, which is limited to the 
"lawful descendants" of the testator's son and daughter-in-law, does not violate due process since the presumption is procedural 


and no one has a vested right in any particular mode of procedure. L Retroactively allowing trustees to receive more than one 
commission from the trust principal is not a violation of the rights of trust beneficiaries under due process, when the purpose is 
to ensure that trustees receive reasonable compensation for their services, and retroactively allowing additional compensation 


to trustees for trusts that were created when only a single commission was allowed is a rational means to accomplish the 
12 


legislature's purpose. 
Due process does not require notice of conditions precedent to potential beneficiaries of a trust, and there are no constitutional 


dimensions to a settlor's choice of beneficiaries, since the settlor is not a state actor. 13 However, a beneficial interest under a trust, 
contingent on the holder's survival of a parent, is sufficiently definite to warrant protection under due process, requiring notice 


and an opportunity to be heard before the beneficiary is deprived of the interest in trust settlement proceedings. MA finding that 
a child born out-of-wedlock is not a beneficiary under a trust that limits beneficiaries to the settlor's "legitimate" issue is not a 


violation of due process since the child does not have any protectable interest in the nature of a "right" to take under the trust. a 


Revocable trusts. 


The retroactive application of a statute to a revocable trust is not a due process violation when it provides that the property of 
the settlor's revocable trust is subject to the claims of the settlor's creditors and the costs of the administration of the settlor's 


estate since it does not affect any vested rights of trust's beneficiaries who have no vested rights but merely an expectancy. i 
The retroactive application of statutes to a revocable trust, when providing that a donative transfer to a trust beneficiary is 
presumptively invalid if drafted by the beneficiary, but allowing a rebuttal of the presumption by clear and convincing evidence, 
is not a violation of the beneficiary's due process rights since the beneficiary does not have vested interest in the distribution 


under a revocable trust or its partial revocation. i 
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Mich.—In re Duane v. Baldwin Trust, 274 Mich. App. 387, 733 N.W.2d 419 (2007), aff'd but criticized on 
other grounds, 480 Mich. 915, 739 N.W.2d 868 (2007). 

Ohio—Ulinski v. Byers, 2015-Ohio-282, 2015 WL 340977 (Ohio Ct. App. 9th Dist. Summit County 2015). 
Wyo.—Garwood v. Garwood, 2010 WY 91, 233 P.3d 977 (Wyo. 2010). 

Pretrial hearing sufficient for due process 

Tex.—Soefje v. Jones, 270 S.W.3d 617 (Tex. App. San Antonio 2008). 

Sufficient notice for interim trustee appointment 

Fla.—Godfrey-Aurand v. Godfrey, 855 So. 2d 1278 (Fla. 3d DCA 2003). 

Tex.—Bank of Texas, N.A., Trustee v. Mexia, 135 S.W.3d 356 (Tex. App. Dallas 2004). 

Ohio—Ulinski v. Byers, 2015-Ohio-282, 2015 WL 340977 (Ohio Ct. App. 9th Dist. Summit County 2015). 
Tex.—Bank of Texas, N.A., Trustee v. Mexia, 135 S.W.3d 356 (Tex. App. Dallas 2004). 

Alaska—Zok v. Estate of Collins, 84 P.3d 1005 (Alaska 2004). 

N.M.—In re Norwest Bank of New Mexico, N.A., 134 N.M. 516, 2003-NMCA-128, 80 P.3d 98 (Ct. App. 
2003). 

Cal.—Estate of Sigourney, 93 Cal. App. 4th 593, 113 Cal. Rptr. 2d 274 (6th Dist. 2001). 

Ohio—Fischbach v. Mercuri, 184 Ohio App. 3d 105, 2009-Ohio-4790, 919 N.E.2d 804 (2d Dist. 
Montgomery County 2009). 

Adequacy of pretrial notice 

Remand was required in a probate proceeding for further proceedings on the narrow issue of whether two 
of a testator's sons actually received knowledge, as required under due process principles, of a judgment 
imposing a constructive trust on certain real property conveyed to the testator's four children. 

Alaska—In re Estate of Fields, 219 P.3d 995 (Alaska 2009), as modified on other grounds on denial of reh'g, 
(Dec. 16, 2009). 

U.S.—Demorest v. City Bank Farmers Trust Co., 321 U.S. 36, 64 S. Ct. 384, 88 L. Ed. 526 (1944). 
U.S.—Demorest v. City Bank Farmers Trust Co., 321 U.S. 36, 64 S. Ct. 384, 88 L. Ed. 526 (1944). 
Mass.—Bird Anderson v. BNY Mellon, N.A., 463 Mass. 299, 974 N.E.2d 21 (2012). 

Ill.—First Nat. Bank of Chicago v. King, 165 Il. 2d 533, 209 Ill. Dec. 199, 651 N.E.2d 127 (1995). 
Pa.—Estate of Fridenberg v. Com., 613 Pa. 281, 33 A.3d 581 (2011). 

Ill.—In re Estate of Feinberg, 235 Ill. 2d 256, 335 Ill. Dec. 863, 919 N.E.2d 888 (2009). 

Alaska—Barber v. Barber, 837 P.2d 714 (Alaska 1992). 

N.H.—In re Dumaine, 135 N.H. 103, 600 A.2d 127 (1991). 

N.C.—Livesay v. Carolina First Bank, 192 N.C. App. 234, 665 S.E.2d 158 (2008). 

Cal.—Bank of America v. Angel View Crippled Children's Foundation, 72 Cal. App. 4th 451, 85 Cal. Rptr. 
2d 117 (1st Dist. 1999). 
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The due process of law guaranty applies to the escheat of abandoned, lost, or unclaimed property. 


Statutes providing for escheats and sale of abandoned or unclaimed property must comply with due process by providing 
adequate notice and a hearing to potential claimants after the state acquires the property,! but the prior existence of the escheat 


statute may be sufficient constructive notice, without more.” A nonpermanent escheat process for unclaimed property, without 
notice or hearing, is not a violation when the intake and limited title transfer are practically and legally attributable to the 


abandonment or inattention of the owners in the face of conditions permitting them to avoid the result.° 


The application of an escheats statute to unclaimed, unredeemed sale gift certificates as abandoned property escheating to the 
state is not a deprivation of the gifting merchant's property without due process rights when the escheats statute is in effect 


before the certificates are sold by the merchant.“ The State's failure to notify shareholders on receipt of their unclaimed shares 
of stock and prior to selling those shares does not violate the shareholders' procedural due process rights since the unclaimed 


property law puts shareholders on notice that their interests will escheat to the State under specified conditions.” Even in the 
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absence of statutory compliance, there is no due process deprivation by the sale of unclaimed property as escheated when the 


owners of the unclaimed property are not deprived of the proceeds of the sale.° 


Anescheats statute is generally sustainable under substantive due process as rationally based and reasonably related to legitimate 
state interests in protecting the state's property owners and modernizing the state's unclaimed property laws even if revenue 


raising is a primary purpose.’ The retroactive amendment of a state's unclaimed property statute to reduce the period after which 
travelers checks are presumed abandoned rationally furthers a legitimate state purpose as required for the statute to withstand 


a challenge on substantive due process grounds.® 


Dormant bank accounts. 


A state, by a procedure satisfying constitutional requirements, may escheat or compel surrender to it of bank deposit balances 
when there is substantial ground for belief that they have been abandoned or forgotten, especially when the state acquires them 


subject to all lawful demands of the depositors.” A person with unclaimed funds in bank account is entitled under due process 
to not only the principal but also to any earned interest on a claim against the state under an unclaimed property act, when the 
interest is confiscated prematurely and state did not charge fee for its services in taking custody of unclaimed property and 


trying to locate owner. w 
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1 U.S.—Taylor v. Yee, 780 F.3d 928 (9th Cir. 2015); Taylor v. Westly, 525 F.3d 1288 (9th Cir. 2008). 
Tex.—Coleman v. Victoria County, 385 S.W.3d 608 (Tex. App. Corpus Christi 2012). 
Certified mail sufficient notice 
U.S.—Schluga v. City of Milwaukee, 101 F.3d 60 (7th Cir. 1996). 
Sale void with insufficient notice 
Fla.—Kirchoff v. Jenne, 819 So. 2d 959 (Fla. 4th DCA 2002). 

2 Cal.—Fong v. Westly, 117 Cal. App. 4th 841, 12 Cal. Rptr. 3d 76 (3d Dist. 2004). 
N.Y.—Kimberley's A Day Spa, Ltd. v. Hevesi, 11 Misc. 3d 954, 810 N.Y.S.2d 616 (Sup 2006). 


3 Cal.—Morris v. Chiang, 163 Cal. App. 4th 753, 77 Cal. Rptr. 3d 799 (2d Dist. 2008). 

4 N.Y.—Kimberley's A Day Spa, Ltd. v. Hevesi, 11 Misc. 3d 954, 810 N.Y.S.2d 616 (Sup 2006). 

5 Cal.—Fong v. Westly, 117 Cal. App. 4th 841, 12 Cal. Rptr. 3d 76 (3d Dist. 2004). 

6 Cal.—Harris v. Westly, 116 Cal. App. 4th 214, 10 Cal. Rptr. 3d 343 (2d Dist. 2004), as modified on other 
grounds, (Mar. 3, 2004). 

7 U.S.—New Jersey Retail Merchants Ass'n v. Sidamon-Eristoff, 669 F.3d 374 (3d Cir. 2012). 

8 U.S.—American Exp. Travel Related Services, Inc. v. Sidamon-Eristoff, 669 F.3d 359 (3d Cir. 2012); 


American Exp. Travel Related Services Co., Inc. v. Kentucky, 641 F.3d 685 (6th Cir. 2011). 

9 U.S.—Anderson Nat. Bank v. Luckett, 321 U.S. 233, 64 S. Ct. 599, 88 L. Ed. 692, 151 A.L.R. 824 (1944). 
Escheat of deposits in national bank 

U.S.—Roth v. Delano, 338 U.S. 226, 70 S. Ct. 22, 94 L. Ed. 13 (1949). 

10 U.S.—Cerajeski v. Zoeller, 735 F.3d 577 (7th Cir. 2013). 
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Valid contracts are property and may constitute protected property interests for due process purposes, not subject to 
interference without due process of law. 


Valid contracts are property, for due process purposes, whether the obligor is a private individual, a municipality, a state, or the 
United States, | and the interests created by contracts may be property interests for due process purposes,” but not every contract 


creates protected property interests under due process.” State-created contractual rights do not rise to level of a fundamental 
interest protected by substantive due process, and routine state-created contractual rights are not so vital that neither liberty nor 


justice would exist if they were sacrificed." 


The mere existence of a contract,” or a simple breach of contract, does not rise to the level of a deprivation of procedural due 
process rights.° A breach of contract that does not give rise to a deprivation of a protectable property interest is exclusively 


remediable in an action for breach of contract and not in an action for a violation of procedural due process.’ 
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To have property interest in a contractual benefit that is protected by the Due Process Clause, a person must have legitimate claim 


of entitlement to it® that government action may not abridge” and not a mere unilateral expectation. 10 Procedural requirements 
alone, as in public contracting processes, do not ordinarily transform a unilateral expectation of contracting into a constitutionally 
protected property interest, and procedural requirements do so only if intended to be a significant substantive restriction on 


decision-making. 11 A contract that is unenforceable, as when made to depend on the act or consent of a third person over whom 


neither party has control, does not create an interest for due process purposes. 12 


To determine whether a contractual right can be characterized as a property interest that is protected by procedural due process, 
a court must look to whether the interest involved would be protected under state law and must weigh the importance to the 


holder of the right. 1? There is no viable claim for a violation of due process when the contract does not give rise to a greater 
interest than the contract itself, and so wrongful termination of a contract may be fully remedied by a common-law breach 


of contract action. 14 A pure commercial interest is not the kind of contractual interest classified as a property interest for due 


process purposes. is 


Liberty of contract is not an absolute concept, 16 and while the right to contract is a part of the liberty protected by due process 
guarantees, it is subject to such restraints as a state in the exertion of its police power reasonably may put upon it to safeguard 


the public interest.'7 Under the protection of due process, sovereign authority cannot be exercised to invalidate, release, 
or extinguish contractual rights, nor may sovereign authority be exercised by acts which, without destroying the contracts, 


derogates from substantial contractual rights. 18 TF a statute or act of Congress is not an exercise of the police or other paramount 
power, for the general welfare of the public, it is invalid if it operates to take away a vested property right by impairing a 


contract obligation, without due process. 1 The legislature may not render void contracts of natural persons domiciled within 


the state when the contracts are made and to be performed without the state.” When determining whether a statute impairing 
a contractual obligation is unconstitutional as a deprivation of rights in violation of due process, the reviewing court must 


determine: (1) whether the state's actions impaired an obligation of the contract, and (2) whether the impairment, if any, was 


reasonable and necessary to serve an important public purpose.”! 


In evaluating whether an evidentiary hearing is required by due process before modifying or terminating a contact, the courts 
apply a three-part balancing test, considering: (1) the private interest affected, (2) the risk that the procedures used will result 
in erroneous deprivation of that private interest and the probable value of additional or substitute procedural safeguards, and 
(3) the state's interest in the procedures provided, including the administrative burden and expense that additional procedures 


would require.” 


State approval, acquiescence, or enforcement of a private contract is not state action for purposes of a due process claim.” A 
private contract can support a due process claim if the state exercises coercive power or provides significant encouragement, 
either overt or covert, such that the choice to violate or enforce a contract is deemed to be that of the state; under such 


circumstances, the enforcement of the contract becomes state action.2* 
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Vt.—Luck Bros., Inc. v. Agency of Transp., 2014 VT 59, 99 A.3d 997 (Vt. 2014). 
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Two general types of contract rights are recognized as property protected under due process: (1) where the 
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can terminate the contract only for cause. 

Cal.—Benn v. County of Los Angeles, 150 Cal. App. 4th 478, 58 Cal. Rptr. 3d 563 (2d Dist. 2007). 
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2014). 

U.S.—Caesars Massachusetts Management Co., LLC v. Crosby, 778 F.3d 327 (1st Cir. 2015); City of Pontiac 
Retired Employees Ass'n v. Schimmel, 751 F.3d 427 (6th Cir. 2014). 

Conn.—Columbia Air Services, Inc. v. Department of Transp., 293 Conn. 342, 977 A.2d 636 (2009). 
Minn.—C.O. v. Doe, 757 N.W.2d 343 (Minn. 2008). 

Winning bidder on public contract 

Cal.—Advanced Real Estate Services, Inc. v. Superior Court, 196 Cal. App. 4th 338, 128 Cal. Rptr. 3d 166 
(4th Dist. 2011). 
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The right to due process protects the right to reside where one chooses and subjects residency restrictions or requirements 
to constitutional scrutiny under standards varying from a rational basis to heightened scrutiny depending on the nature 
of the restriction or requirement. 


The right to travel under the substantive component of due process encompasses the right to change residences within a state! 
and the right to take up residence in the state of a citizen's choice,” providing a due process basis for invalidating durational 


residency requirements when not supported by sufficient legitimate state interests.’ 


A strict level of scrutiny for a compelling state interest applies to the right to travel, as applied to durational residency 


requirements,“ while an intermediate level of scrutiny for a rational basis applies when the right to intrastate travel and a choice 
of residency is concerned, permitting state action that infringes on the right to localized intrastate movement only ifit is narrowly 


tailored to serve significant government interests, not necessarily compelling ones.> For purposes of the due process protection 
of the interstate right to travel, a impermissible durational residency requirement, subject to strict scrutiny, is a condition on 
a public benefit when the availability or level of benefit is based on the length of time that the individual has lived within a 
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political entity, while a permissible bona fide residency requirement, subject to a rational basis test for a legitimate government 
interest only requires that individual live within a given political entity without regard to the length of time that individual has 


resided there.°® 


A candidate for city firefighter position states a claim under substantive component due process that the right to intrastate travel 
is violated by denial of consideration for appointment pursuant to city ordinance conditioning an appointment on city residency 
for at least 12 months prior, alleging that the ordinance is not narrowly tailored to achieve legitimate government interest in 
ensuring the safety of city residents by employing firefighters who were familiar with the community and have knowledge of 


local geography, when the firefighter has served as a city firefighter for 25 years before.’ 


A statute that prohibits sex offenders from living within 2,000 feet of an elementary or secondary school or child care facility 
does not violate the offender's substantive due process rights regarding freedom of choice in residence, under the rational basis 
standard, since there is a reasonable fit between the government interest in preventing recidivism by sex offenders and the 


means utilized to advance that interest.® 


A statute defining state residency for purposes of obtaining a hunting license is not unconstitutionally vague because other 
statutes, such as a statute governing general residency requirements, or those governing registration, voting, seeking election, 


bidding on public contracts, or registering motor vehicle fleets define residency differently.” 
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1 U.S—McCool v. City of Philadelphia, 494 F. Supp. 2d 307 (E.D. Pa. 2007). 

2 U.S.—Jones v. Helms, 452 U.S. 412, 101 S. Ct. 2434, 69 L. Ed. 2d 118 (1981); North Carolina ex rel. Kasler 
v. Howard, 323 F. Supp. 2d 675 (W.D. N.C. 2003), aff'd, 78 Fed. Appx. 231 (4th Cir. 2003). 

3 U.S.—Memorial Hospital v. Maricopa County, 415 U.S. 250, 94 S. Ct. 1076, 39 L. Ed. 2d 306 (1974); Dunn 
v. Blumstein, 405 U.S. 330, 92 S. Ct. 995, 31 L. Ed. 2d 274 (1972). 

4 U.S.—Fayerweather v. Town of Narragansett Housing Authority, 848 F. Supp. 19 (D.R.I. 1994). 

3 U.S.—McCool v. City of Philadelphia, 494 F. Supp. 2d 307 (E.D. Pa. 2007). 
Iowa—State v. Seering, 701 N.W.2d 655 (Iowa 2005). 

6 U.S.—Fayerweather v. Town of Narragansett Housing Authority, 848 F. Supp. 19 (D.R.I. 1994). 

7 U.S.—McCool v. City of Philadelphia, 494 F. Supp. 2d 307 (E.D. Pa. 2007). 

8 Iowa—State v. Seering, 701 N.W.2d 655 (Iowa 2005). 

9 Mont.—State v. Britton, 2001 MT 141, 306 Mont. 24, 30 P.3d 337 (2001). 
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Reasonable regulations with respect to animals do not violate due process, but provisions authorizing the summary 
seizure, detention, or destruction of animals, without notice or hearing, are void unless the destruction is essential to 
public health and safety. 


Under the constitutional guaranty of due process of law, the government may make reasonable regulations with respect to 
animals.'! Animal control statutes must reasonably define their terms, sufficient for understanding by an ordinary person, in 


order to survive due process challenges for vagueness.” 


A pet owner or animal owner has a substantial protectable interest in the animal for due process purposes related to the 
government's seizure of the animal, requiring reasonable procedural safeguards sustainable on a rational basis,° generally 
permitting a postseizure notice and hearing.* Safeguards include a due process right to notice and an opportunity for a hearing 


prior to the permanent termination of the owner's interest in a seized animal.’ The interest is not a fundamental constitutional 
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right as would require strict scrutiny and compelling state interests.° The seizure and disposal of neglected animals is permissible 


without compensation and is not a taking for purposes of due process.” 


A private individual has no protectable property interest in a wild animal, nor in a particular animal that is not one permitted 
as a legally licensed animal.” Wild animals belong to the state and not to private individuals, '° as long as the animals remain 


wild, unconfined, and undomesticated.!! A person has no protectable property interest in the state's wildlife or in the receipt 
of a permit for the rehabilitation of wildlife when the issuance of state permits is discretionary and reasonably related to the 


state's legitimate governmental interest as the owner of wildlife. 12 The existence of a protectable property interest in particular 


species of animals is subject to the applicable local animal control laws. se 


Due process is not denied by reasonable regulations declaring it unlawful to keep livestock of any kind within a specified 
zone within a municipality, !4 restricting the possession of wild animals within municipal limits,'> prohibiting the possession 


of particular exotic animals, !° or regulating or prohibiting dangerous animals.!’ In the absence of an emergency, however, 
an animal control officer's discretion alone does not suffice to satisfy due process requirements as to the dangerousness of a 


particular animal, particularly when it becomes the basis for a criminal conviction rather than a civil matter. 13 
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Due process is not denied by regulations to prevent or eradicate disease in animals, and laws for the summary destruction 
of diseased animals are valid, without providing for compensation of the owners, or for a prior judicial hearing. 


The state may, in the exercise of its power to promote the public health, safety, or welfare, make reasonable regulations for the 
prevention or eradication of disease in animals, and for such purpose may provide for the inspection and testing of animals 
to ascertain whether they have any contagious or infectious disease,” and may authorize the treatment of diseased animals at 


the expense of the owner. 


A statute may require animal owners to provide necessary medical attention to animals and is not vague in requiring action by 


the owner when the animal is or has been suffering illness, injury, disease, or excessive parasitism. 


Regulations requiring cattle or sheep to be dipped, either to prevent or to eradicate tick fever infection, are not invalid as denying 


due process of law” even though the owner is not given notice and opportunity to be heard in opposition to the dipping.° If 
the rights of individuals are violated by arbitrary, unreasonable, or illegal action in the administration of the law, such action 
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is unconstitutional,’ but the statute itself is not thereby rendered void, a remedy being available to the owner in the course of 
legal proceedings. ® However, a statute making the failure of a cattle owner to comply with an order for dipping a misdemeanor 


denies due process when there is no definite provision for notice to the owner.’ 


Due process does not preclude statutes requiring owners of cattle to submit them to a brucellosis test!” or tuberculin test, !! and 


the fact that there is no right of appeal from the finding of the tester is immaterial. = 


The legislature may, without violation of due process of law, authorize the destruction of animals for the purpose of preventing 


the spreading of disease or pests, !? without providing for a judicial hearing when the owner is afforded the opportunity 
subsequently to litigate whether the animal was in fact diseased and the owner has a remedy in damages in the event it is proved 


that the animal was not diseased. !4 Due process is met when a postseizure hearing is afforded before the animals, suspected of 


a dangerous infection, are destroyed!" and when an adequate postdeprivation compensation scheme is provided. to 
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Due process is not denied by statutes or regulations requiring the removal and disposal of dead animals. 


Statutes requiring the removal and disposal of dead animals do not, without more, violate due process, and a warrantless search 
and seizure to enforce the requirement is not a due process violation when predicated on reasonable and objective information 


from a third party.! Statutes criminalizing the failure to properly dispose of a dead animal are not unconstitutionally vague when 


easily read to make the knowing and intentional failure an offense.” 


An ordinance does not violate due process by granting the exclusive privilege of removing a dead animal to one other than the 
owner’ or by requiring a permit for such removal by others than the person having a contract with the city for the performance 


T 
of such services. 


An ordinance which immediately on the death of a domestic animal, and before it becomes a nuisance or dangerous to the public 


health, deprives the owner of property in the body is unreasonable and void.” 
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Footnotes 

1 Ind.—Baxter v. State, 891 N.E.2d 110 (Ind. Ct. App. 2008). 

2 Ind.—Baxter v. State, 891 N.E.2d 110 (Ind. Ct. App. 2008). 

3 Ind.—Clason v. State, 214 Ind. 630, 17 N.E.2d 92, 121 A.L.R. 726 (1938), judgment aff'd, 306 U.S. 439, 
59 S. Ct. 609, 83 L. Ed. 858 (1939). 

4 N.J.—Schwarz Bros. Co. v. Board of Health of Jersey City, 84 N.J.L. 735, 87 A. 463 (N.J. Ct. Err. & App. 
1913). 

3 Va.—City of Richmond v. Caruthers, 103 Va. 774, 50 S.E. 265 (1905). 
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Rationally based laws requiring licenses for dogs, and otherwise regulating the keeping of dogs, do not deny due process 
but must provide adequate procedural safeguards, and a dog owner cannot be deprived of a property interest in a dog 
without due process. 


Generally, dogs are considered property under state law, and an owner's property interest in a dog cannot be deprived by state 
action without due process of law,! but due process does not forbid the states to pass reasonable laws requiring licenses for 
dogs and otherwise regulating the keeping of do gs.” There is no fundamental constitutional right to keep a dog, and regulations 


require only a rational basis, reasonably related to legitimate state interests, as for health and safety.” 


Procedural due process safeguards are required when the state action potentially effects an immediate deprivation of the dog 
owner's property interest in terms of ownership or possession by a grant of authority to the state to act but not merely when the 


governmental regulatory action may lead to a deprivation of the interest at some future time based on unfulfilled conditions.* 


When the dog owner's property interest is affected, the owner is then entitled to notice and a meaningful opportunity to be heard.’ 
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Due process also requires that regulatory provisions provide adequate notice of requirements in a manner that is not vague, 
enabling people of ordinary intelligence to understand the conduct prohibited and the standards applicable to protect against 


arbitrary enforcement. An ordinance violates due process when it allows subjective determinations based on choice of 
nomenclature by unknown persons and based on unknown standards, leaves a reader of ordinary intelligence confused about 


the breadth of its coverage, and gives improperly broad discretion to enforcement personnel.’ 
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The impoundment” or seizure of dogs under the authority of animal control laws is within the constraints of due process when 


the owner is afforded notice and an opportunity to be heard,” particularly when the seizure is executed pursuant to a warrant, 


and a subsequent hearing is afforded. 10 An ordinance providing for the alteration of impounded unaltered dogs, when properly 
seized for animal control violations, is rationally based and not a violation of substantive due process in itself, but the owners are 
entitled to proper citation or notice of a violation before a seizure and impoundment and an opportunity to contest the seizure and 


impoundment. 11 An ordinance providing for the sale or transfer of impounded dogs if unclaimed after a specified period does 
not deprive dog owners of their due process rights when the owners do not take the reasonable step of contacting the local pound 


to locate the animal and when the town has posted descriptive notices in the town clerk's office, post office, and village store. = 


Proceedings to determine that a dog is dangerous, within the meaning of applicable regulations, generally must observe due 


process by providing notice and an opportunity to be heard.!? The designation of a dog as "potentially dangerous" after a 
single biting incident, pursuant to a municipal ordinance, is not a denial of procedural due process without an opportunity for 
appeal or other challenge, when the designation does not affect the owner's possession or ownership of the dog, even though 


the designation provides a predicate for a subsequent destruction order after a third biting incident. !4 However, due process 
requires notice and an opportunity to be heard on a second designation of a dog, raising the level to "dangerous" after a second 
biting incident, since the city is then authorized to take action affecting the owner's property interests by either destroying the 
dog or imposing restrictions on the ownership of the dog, such as muzzling, enclosure, proof of liability insurance, and posting 


of warning signs.!> A court order that a dog be surrendered for impoundment because it is a "dangerous animal" operates to 
deprive the dog's owner of a protected property interest, and absent exigent circumstances, a municipality is required to provide 


the owner with notice, an opportunity to be heard, and a proper adjudication by a judicial officer. i Charging a fee to an dog 
owner desiring to obtain an initial evidentiary review of a dangerous animal declaration, when that is the first opportunity the 


owner has to engage in a true hearing with judicial review, violates the dog owner's due process rights because the declaration 
gag g J g p g 


impacts the owner's property and financial interests and potentially subjects the owner to future criminal sanctions. " 


Ordinances comply with due process by permitting the euthanizing of a dog determined to have bitten a person without 
provocation, when the ordinance provides adequate notice and an opportunity to be heard in an administrative proceeding, and 


a subsequent right to judicial review. 18 The destruction of an owner's dogs, without adequate notice of a right to reclaim the 
dogs after seizure on animal cruelty charges that are later dropped, is a due process violation when no procedures are in place 


to provide notification. ” 


A statute governing the inspection of dog breeding operations is consistent with due process in providing for mandatory notice 
and an opportunity to be heard before the revocation or denial of a license becomes final and in providing adequate notice of 


the standards applied on inspection.”° 


Pit bulls. 


Strict liability may be imposed on the owners of "pit bulls" for injuries inflicted by the dogs in attacks, within the constraints 
of substantive due process, since the right to own a pit bull is not a fundamental right, and the protection of public health and 


safety is a legitimate state interest, particularly as to a breed demonstrating unusual dangerousness.”! An ordinance regulating 
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the ownership of "pit bulls" is not a violation of dog owners' substantive due process rights when the alleged unique public 


d2? An act 


which imposes penalties on owners of pit bulls that cause injury to humans without provocation does not deprive the defendant 


health hazard created by the presence of such dogs within the community justifies the attempt to regulate the bree 


of fair warning of the proscribed conduct so as to violate the due process guaranty when the act criminalizes a very narrow range 


of conduct which is easily understood by focusing on two particular dog breeds, unprovoked attacks, and injury in fact.” An 
animal control ordinance which is devoid of any reference to a particular breed but relies instead on the common understanding 
and usage of the term "pit bull" to define dogs which come within its provisions is not sufficiently definite to meet due process 


requirements.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Unconstitutional provision of city's dog-control ordinance did not cause any violation of Fourth Amendment rights of dog 
owners who agreed to turn over their dogs to officers when confronted with allegations that their dogs had violated various 
provisions of ordinance, and thus such dog owners could not prevail on their Monell claim against city based on unconstitutional 
provision of ordinance that permitted officers to enter any real property without a warrant to investigate menacing or unlicensed 
dogs; such dogs were seized based on provisions of ordinance that were constitutional, such as rabies quarantine requirement 
for dogs that bit a person. U.S. Const. Amend. 4; 42 U.S.C.A. § 1983. Hardrick v. City of Detroit, Michigan, 876 F.3d 238 
(6th Cir. 2017). 


California statute, which authorized animal control officers to immediately seize an animal if they had reasonable grounds to 
believe that very prompt action was required to protect health and safety of the animal or others, provided adequate process, in 
light of interests the statute served, to homeless person whose pet birds were seized by city animal control officers; although 
homeless person had strong emotional attachment to his pet birds, seizures under the statute were generally executed by persons 
with training in animal welfare, and government had strong interest in saving birds from poor living conditions and protecting 
public from pathogens carried by birds. U.S. Const. Amend. 14; Cal. Penal Code § 597.1(a)(1). Recchia v. City of Los Angeles 
Department of Animal Services, 889 F.3d 553 (9th Cir. 2018). 


[END OF SUPPLEMENT] 
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Statutes establishing stock law, fence, or grazing districts, and prohibiting the herding of sheep on cattle ranges, generally 
do not deny due process of law. 


Due process of law is not denied by rationally based statutes providing for the establishment of stock districts,” fence districts,” 
no-fence districts,” fencing and herding requirements,“ or grazing districts,” stock density restrictions per acre,° and prohibiting 


the grazing of any stock off the premises of the owner or keeper within the district, without a license.’ 


Due process is not denied by rationally based statutes prohibiting the herding of sheep on cattle ranges, or providing for the 
determination as to whether sheep or cattle have the "preferred or better right" to graze on any particular part of the public 


9 


domain,” or regulating the watering of livestock on a public range. 


An ordinance prohibiting the erection of a fence in a specified area in order to protect an endangered species of animal does not 


violate due process when it has a rational basis consistent with state environmental policy. i 
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Rationally based statutes regulating stock estrays or stock animals running at large do not deny due process of law but 
must address the owners' protectable property interests consistent with due process. 


Procedures for the seizure and disposition of cattle or other livestock as estrays—defined as any animal for which there is 
insufficient proof of ownership on inspection—must address the owners! protectable property interests but may do so by 


adequate postdeprivation remedies.! State action to round up trespassing cattle required adequate notice and an opportunity to 
be heard in light of the substantial private property interests at stake and the risk of deprivation.” The state may regulate the 
running at large of cattle, horses, sheep, and other animals along highways or elsewhere? and may regulate the relative rights 
and responsibilities of the proprietors of enclosed land and of the owners of stock going at large or kept in adjacent enclosures,“ 


and of the owners of damaged motor vehicles and the owners of livestock permitted to be on a highway. 


Animals running at large in violation of such regulations may be authorized to be destroyed,° or to be taken up and sold to pay 


the expenses incurred,’ provided the owner is given notice prior to such sale or destruction;® but due process is violated by a 
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ordinance authorizing the sale or destruction. 1 
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The regulation of fishing is subject to a due process rational basis standard, requiring a reasonable relationship to a 
legitimate government interest. 


Fishing, whether commercial or recreational, is not a fundamental right for purposes of due process, | and those engaged in 
fishing activities are not a suspect class for purposes of due process; the applicable standard of review in this context is one for 


a rational basis as bearing a reasonable relationship to a legitimate government goal.” State regulation of fishing rights must 
meet appropriate due process standards as rationally based,” including sufficient notice of prohibited conduct,* without the use 


of terms so vague that persons of ordinary intelligence must guess at the meaning and differ as to the application." State action 


in the regulation of fishing may not occur in an irrational, arbitrary, or conscience-shocking manner as constitutes a violation 


of substantive due process.° 


The State may regulate the taking and using of fish, and other similar species, from the waters of the state, without violating 


due process when the regulations are reasonable and have the proper relation to the purpose intended to be accomplished.’ 
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Regulations may limit the taking of certain species of fish;® prohibit or regulate fishing in certain waters, such as fish preserves,” 


private property, |? or public property; Ll or declare or authorize a limited! or closed season for certain varieties of fish. 1° 


The State may require a license or permit for certain types of fishing activities, '* including commercial fishing operations, '> 


and license suspension or revocation proceedings must observe procedural safeguards. 16 The denial of a fishing license renewal 
implicates a protected property interest and requires a postdeprivation hearing. 1 Fishery entry permit applicants are entitled 


to due process in the adjudication of their claims before a commercial fisheries entry commission. !8 When fishing permit 
regulations are mandatory in nature, establishing an entitlement to the permit, a property interest is created requiring procedural 


due process protections for the denial of a permit application. 14 


A penalty provision for violating a fishery law, consisting of revocation of one's commercial mullet fishing license for life, is 
rationally related to the legislature's express purpose of promoting the enhancement of the state's mullet fishery and thus not 


a violation of due process. ”? When a state has probable cause to believe that a boat has been used in a fishing violation, an 
ex parte seizure of the boat without prior notice or an adversarial hearing does not violate the due process clause of the state's 


constitution.” ! 


Regulations may prohibit fishing with certain instrumentalities, such as nets, traps, and seines,” and, for enforcement purposes, 


prohibit the possession of such instrumentalities, regardless of the time of the acquisition or the intention of the possessor.” 
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and Crabs Unlimited, LLC v. Loeffler, 745 F. Supp. 2d 115 (E.D. N.Y. 2010). 
Gear permit 
Alaska—Miner's Estate v. Commercial Fisheries Entry Commission, 635 P.2d 827 (Alaska 1981). 
A.L.R. Library 
Validity, Construction, and Application of State Statutes Prohibiting, Limiting, or Regulating Fishing or 
Hunting in State by Nonresidents, 31 A.L.R.6th 523 (§§ 7, 8, 19, 27, 28, 38, 46, Due process). 
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hunting or fishing equipment, prima facie evidence of violation, 81 A.L.R.2d 1093. 

4 Wash.—State v. Stritmatter, 25 Wash. App. 76, 604 P.2d 1023 (Div. 2 1979). 

5 Alaska—State v. Martushev, 846 P.2d 144 (Alaska Ct. App. 1993). 
Statutory and regulatory notice sufficient 
Alaska—State v. Dupier, 118 P.3d 1039 (Alaska 2005). 
Fishing vessel definition as vague 
U.S.—U.S. v. Approximately 64,695 Pounds of Shark Fins, 520 F.3d 976 (9th Cir. 2008). 
U.S.—Frank Sloup and Crabs Unlimited, LLC v. Loeffler, 745 F. Supp. 2d 115 (E.D. N.Y. 2010). 
U.S.—Medeiros v. Vincent, 431 F.3d 25 (1st Cir. 2005); Vandevere v. Lloyd, 644 F.3d 957 (9th Cir. 2011). 
Ariz.—Wallace v. Shields, 175 Ariz. 166, 854 P.2d 1152 (Ct. App. Div. 1 1992). 
Mich.—Michigan United Conservation Clubs v. Board of Trustees of Michigan State University, 172 Mich. 
App. 189, 431 N.W.2d 217, 50 Ed. Law Rep. 161 (1988). 
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The regulation of hunting and wild game is subject to a due process rational basis standard, requiring a reasonable 
relationship to a legitimate government interest. 


Statutory provisions for the protection of wild game, which prescribe reasonable or necessary regulations of the right to take 
and use such game are, generally, not a taking of property without due process of law.! This is also true of a regulation which 


prohibits the possession of game out of season although it may have been taken in foreign countries during the open season.” 


Due process does not require notice and a hearing before the suspension of a hunting license, provided postdeprivation 
safeguards are afforded,” and the revocation of a hunting license, based on a finding of guilt of a code violation, is not a denial 


of due process.“ 


A statute governing the disposition of wildlife seized by a state department of natural resources comports with due process 
when it grants a complaining party 30 days within which to file a civil action for the return of the wildlife or the proceeds from 


the sale of the wildlife.’ 
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Hunting from motor vehicles or with multiple dogs may be prohibited without violating due process rights.° Airborne hunting 


may be prohibited under reasonably definite provisions against the harassment of animals.’ 


Footnotes 
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The regulation of the use of public facilities and services must comply with due process under the standard of a rational 
basis as reasonably related to a legitimate governmental interest. 


The right to access and use public facilities is a constitutionally protected liberty interest for due process purposes. ! In contrast, 
establishing a due process protected property interest in a government service requires showing a legitimate claim of entitlement 


to that service, beyond a mere abstract need, desire, or unilateral expectation.” There is no affirmative duty under due process 


to provide services to the general public? or to individuals, absent custody.“ 


For due process purposes, there is no fundamental right to public services,” nor is there a fundamental right to access and use 


public facilities.° 


The right to access and use public facilities is subject to a due process standard of protection for a rational basis, requiring a 


rational relationship to a legitimate governmental interest.’ It does not implicate the due process right to intrastate travel, since 
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the right to travel has no bearing on access to a particular place.® Standards governing access to or conduct in public facilities 
are subject to a due process vagueness analysis but need only meet a standard that the meaning would be understood by a person 


of reasonable intelligence” and that it must not be arbitrary and capricious. W 


When the regulation of public facilities and services amounts to a deprivation of a protected interest, due process safeguards are 


required, !! as may require timely notice and an opportunity for a hearing, !? but procedural safeguards are not required when 


the claimed interest is de minimis. 1? 


Various rules, regulations, and ordinances, which restrict or forbid particular uses of certain public facilities and services, 
are permissible within due process constraints, including those applicable to such public facilities as office buildings, 1 


capitol buildings, !* community centers, !° court proceedings, |’ libraries, 8 walkways, |” lakes,” beaches,” ! parks,” pools,” 


recreational facilities,” concerts,” harbors,” public shelters or homeless shelters,” day care centers, S and stadiums.~” 


CUMULATIVE SUPPLEMENT 
Cases: 


Assemblages clause of statute, which made it unlawful "to parade, stand, or move in processions or assemblages in the Supreme 
Court Building or grounds," was not impermissibly vague, in violation of due process, absent any claim that statute was vague 
with respect to coverage of college student's conduct in being arrested after displaying political sign on Supreme Court plaza 
grounds, or additional expressive acts he intended to carry out in plaza in future. U.S.C.A. Const.Amend. 5; 40 U.S.C.A. § 
6135. Hodge v. Talkin, 799 F.3d 1145 (D.C. Cir. 2015). 


[END OF SUPPLEMENT] 
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U.S.—Hornbeak-Denton v. Myers, 361 Fed. Appx. 684 (6th Cir. 2010). 
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Reasonable regulations with respect to the use of streets and highways do not deny due process of law, as measured by 
the standard of a rational basis in relation to legitimate state interests, absent arbitrary action. 


While access rights to public streets are protected property interests within the scope of the Due Process Clause,! and travel 


on public streets is a protected liberty interest within the scope of the Due Process Clause,” the government may regulate 
the use of streets and other highways, or even prohibit their use, in the interest of public safety and convenience, or for the 
protection of the highway, without violating the requirement of due process, provided the regulation or prohibition is reasonable 


and has some tendency to accomplish the object in view. Rationally based regulations may include those pertaining to the 
abandonment or vacation of a road,* the closing of a street or highway, the acceptance or rejection of a proposed highway,° 
the establishment of road or highway rights of way’ and easements, ® advertising,” the placement of underground lines,!° the 
operation of motor vehicles, l the operation of motorcycles, !? the operation of bicycles, | the movement of objects or structures 


on a public roadway, !4 parking on a public roadway, | and the size and weight of vehicles and loads. 16 
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Regulations not rationally founded violate substantive due process rights and are not enforceable as when a county's interference 
with an abutting property owner's easement of access to a street is predicated on its claim of ownership in a park that does not 


exist.!7 Arbitrary and unreasonable acts!® or regulations are void. 13 


Property interests of abutting property owners are protectable interests under due process, such as a right to ingress and egress 


in relation to a public street, of which the owner cannot be deprived without due process. ”? 


Automated traffic enforcement 


The use of automatic traffic law enforcement mechanisms on public streets, such as "red light camera" systems, are generally 
consistent with sufficient due process as rationally based provisions, when supported by adequate procedural safeguards,” ! and 


when not unconstitutionally vague,” or arbitrary or capricious.7° Due process standards are met when the provision incorporates 
particularized requirements by which a defendant is to be informed of the time, place, and nature of the violation and of the 


means by which the enforcement action can be contested.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Private interest at stake, i.e., a $100 fine, was relatively small, as factor for determining what process was due, in procedural 
due process challenge to village's red light camera program. U.S. Const. Amend. 14. Knutson v. Village of Lakemoor, 932 F.3d 
572 (7th Cir. 2019). 


Drivers did not state plausible claim that city's enforcement of traffic laws through its traffic camera system violated drivers' 
procedural due process rights, absent factual allegations supporting claim that city's administrative process for challenging 
traffic citations issued was a rubber stamp or sham of a process. U.S. Const. Amend. 14. Hughes v. City of Cedar Rapids, Iowa, 
840 F.3d 987 (8th Cir. 2016). 
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Regulations or other actions taken which might impair the free access to the postal service must comply with due process 
requirements when protected interests are affected. 


Statutes, regulations, or other actions taken which might impair the free access to the postal service generally must comply 
with due process requirements! and may not be impermissibly vague, as by relying on terms that require wholly subjective 
judgments without statutory definitions, narrowing context, or settled meanings.” However, the due process protection does 
not extend to a postal patron's unilateral expectation as opposed to a legally cognizable property right.° For example, a postal 


customer does not have a protectable property interest in the rental of a post office box for purposes of due process.“ 


The postal authorities may take some actions without a hearing and without denying the due process rights of postal patrons,” 


but a postal service patron should be given an opportunity for a hearing when official action results in deprivation of a property 


right.° The hearing should be conducted fairly’ and before an impartial official or tribunal.® 
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Administrative procedures whereby dealers in erotic and sexually provocative literature are ordered not to mail the material to 


persons who deem it objectionable do not violate due process.” Statutes may authorize the postal service to order the stopping of 


incoming mail of a person found to have been engaged in conducting a scheme for obtaining money by false representation. 1 


CUMULATIVE SUPPLEMENT 
Cases: 


Postal Regulatory Commission's determination that its cost-attribution methodology for setting rates for competitive products, 
which only excluded common costs without reliability identified causal relationship to specific product, satisfied Postal 
Accountability and Enhancement Act's requirement that it include "indirect postal costs" was reasonable, and thus was entitled 
to Chevron deference, despite parcel delivery company's contentions that term included only those costs that were shared 
across products, and that no indirect costs would be attributed under Commission's cost-attribution scheme, where methodology 
did not exclude all common costs, and was consistent with Commission's prior practice. 39 U.S.C.A. § 3631(b); 48 C.F.R. § 
9904.418-30(a)(3). United Parcel Service, Inc. v. Postal Regulatory Commission, 890 F.3d 1053 (D.C. Cir. 2018). 
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A due process claim predicated on the denial of water supply services by a governmental entity is not sustainable in the 
absence of a protected property interest in the services claimed; a municipality or other governmental unit that provides 
water service to its members must comply with due process requirements. 


A due process claim predicated on the denial of water supply services by a governmental entity is not sustainable in the absence 


of a protected property interest in the services claimed. ! 


A protectable property interest in water services may be established, subject to payment and reasonable connection requirements, 
based on a statutory intent to provide water service to all users, as under a city charter offering service to all inhabitants, not 


subject to termination at will but only on enumerated conditions and pre-and-post-deprivation procedures.” A state's statutory 
and regulatory laws do not create a property interest in the continued receipt of water by a property owner from a town water 
department when the department is not a public utility under the statutes but is a municipally owned utility subject to ordinances 


without a just cause termination requirement.’ A contract, however, even if only implied, is sufficient to create the requisite 


property interest in the continuation of water services.“ 
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A noncustomer of a water district, lacking a contractual or third party beneficiary relationship with the district, has no protectable 


property interest in the water services of the district for due process purposes.” A property developer seeking a commitment 
of municipal water services to a proposed new subdivision is without a protected property interest in city water services for 


purposes of a due process claim for the denial of services.° 


Generally, a municipality or other governmental unit which supplies water services to its members must comply with due process 
in so doing,’ affording due process to a person before an existing service is terminated.® The termination of existing water 


services generally requires predeprivation notice and a hearing, but a full evidentiary hearing is not required.” A procedure fails 
to provide the required due process safeguards when it entails merely sending a delinquency card informing the user that service 
is to be disconnected and including only a telephone number but no other information as to procedures, formal or informal, 


particularly since the actual procedure afforded if a call is made is entirely discretionary with the town officials. 1 


A city's actions compelling a tenant to assume a landlord's payment obligation in order to have water service reconnected and 
avoid being forced from the home are not rationally related to the city's interest in collecting a delinquent water bill and thus 
violate the tenant's substantive due process rights; while a city can enact policies which enable it to reach its fiscal goals, it cannot 


go so far as to pressure a tenant into assuming a landlord's debt in order to maintain a service the city has agreed to provide. _ 


CUMULATIVE SUPPLEMENT 
Cases: 


Restaurant owner sufficiently alleged that city officials' actions in shutting off water service to her building for five months 
in effort to prevent her from hosting events after a suspected gang-related shooting began at a large birthday party held at her 
restaurant were arbitrary and capricious, as would support her substantive due process claim; owner stated that shooting had no 
connection to her business and that she could not hold another event the weekend after the shooting because of damages from 
the shooting, so that water shutoff could not rationally prevent further violence, and that her requests to have water turned back 
on were denied, but goal of preventing future violent incidents was completely accomplished by termination of her business 
license. U.S. Const. Amend. 14. Johnson v. City of Saginaw, Michigan, 980 F.3d 497 (6th Cir. 2020). 


City residents plausibly alleged, as required to state a claim, that Michigan Department of Environmental Quality's (MDEQ) 
District Supervisor was deliberately indifferent to their substantive due process right to bodily integrity, in § 1983 actions arising 
from lead contamination and legionella contamination in city's water supply, by alleging that Supervisor, despite knowing that 
city's switch to interim source of water during development of new long-term source would require significant water treatment, 
did not stop the switch even after learning that city's water treatment plant was not ready, and that he lied to Environmental 
Protection Agency (EPA) employee, when MDEQ came under EPA scrutiny for lead contamination, by telling him that city 
was using corrosion control. U.S. Const. Amend. 14; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 12(b)(6). In re Flint Water Cases, 
960 F.3d 303 (6th Cir. 2020). 


Residents of city which suffered a water contamination crisis failed to state a bodily-integrity substantive due process claim 
against two employees of Michigan Department of Health and Human Services (MDHHS), absent any allegation that employees' 
inaction with regard to information indicating children had increased blood lead levels in city switch of city's water source 
from Detroit Water and Sewerage Department (DWSD) to river with water known for its corrosivity caused city's residents to 
consume or continue to consume lead-tainted water. U.S. Const. Amend. 14. Guertin v. State, 912 F.3d 907 (6th Cir. 2019). 
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Or.—Gass v. Water Resources Dept., 43 Or. App. 825, 604 P.2d 432 (1979). 

Utah—Whitmer v. City of Lindon, 943 P.2d 226 (Utah 1997). 

U.S.—Manza v. Newhard, 915 F. Supp. 2d 638 (S.D. N.Y. 2013). 

U.S.—Wayt v. Town of Crothersville, 866 F. Supp. 2d 1008 (S.D. Ind. 2012). 

U.S.—Pilchen v. City of Auburn, N.Y., 728 F. Supp. 2d 192 (N.D. N.Y. 2010). 
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Due process applies to contempt proceedings and requires that a contemnor be given adequate notice and an opportunity 
to be heard at a meaningful time and in a meaningful manner. 


Due process requires that a potential contemnor be given notice and a hearing regardless of whether the contempt is civil or 
criminal in nature, | and a contempt order is void if it violates due process.” When a civil contempt is at issue, due process 
allows a state to provide fewer procedural protections than in a criminal case.” Conversely, the procedural safeguards required 
are greater in criminal contempt proceedings* since criminal penalties may not be imposed on someone who has not been 


afforded the due process protections that the Constitution requires with respect to criminal proceedings.” An individual accused 
of criminal contempt is entitled to traditional due process protections, unless the accused's misconduct occurs under the eye or 


within the view of the court. Thus, the initial touchstone for determining the due process rights of a defendant in contempt 


proceedings lies in the characterization of the particular contempt as either civil or criminal.’ 
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Direct contempt that occurs in court's presence may be immediately adjudged and sanctioned summarily,® and except for serious 
criminal contempt in which jury trial is required, the traditional distinction between civil and criminal contempt proceedings 


does not pertain to direct contempt.” 


Due process in the prosecution of proceedings for indirect or constructive contempt, or contempt committed in whole or an 
essential part out of the immediate presence of the court and, therefore, dependent for its proof on evidence of some kind, 
requires that the accused be advised of the charges and be given a reasonable opportunity to meet them by way of defense 


or explanation. 10 Th the case of contempt involving out-of-court disobedience to complex injunctions, criminal procedural 
protections are necessary and appropriate to protect the due process rights of parties and prevent the arbitrary exercise of judicial 
power, given that such contempt does not obstruct the court's ability to adjudicate the proceedings before the court; and the risk 


of erroneous deprivation from the lack of a neutral fact finder may possibly be substantial. a 


Factors useful in deciding what specific safeguards due process requires in order to make a civil contempt proceeding 
fundamentally fair include: (1) the nature of the private interest that will be affected, (2) the comparative risk of an erroneous 
deprivation of that interest with and without additional or substitute procedural safeguards, and (3) the nature and magnitude 


of any countervailing interest in not providing additional or substitute procedural requirements. ta 


Procedural due process protections in contempt proceedings require that before a person is held in contempt for failure to comply 
with a court order, the person must be given adequate notice!’ and an opportunity to be heard, !4 appropriate to the nature of 
the case,!> at a meaningful time and in a meaningful manner. 16 Civil discovery and an evidentiary hearing may be required to 


resolve relevant factual issues in civil contempt proceedings. 17 The customary procedural due process safeguards of notice and 
a hearing ensure that the parties or their attorneys defending against a motion seeking an order of contempt have an opportunity 


to explain the conduct deemed deficient before the contempt is found. 18 An unrepresented witness for persons who subsequently 
were found in contempt could not be found to be in contempt of an injunction not entered against the witness and on a motion 
that did not name the witness as person against whom contempt should be entered, without a due process notice and hearing, 


even if the witness aided or abetted or acted in concert with the named defendant or a privy in violating the injunction. 13 


Jury trial. 


A jury trial is not essential to due process of law in a civil contempt proceeding”? but may be required in cases of serious civil 


21 


contempt, involving punitive sanctions,“ and a jury trial is required in the case of serious criminal contempt.7” 


Grand jury witnesses. 


When a statute provides a witness before a state grand jury with immunity from prosecution on matters on which testimony is 
sought, punishment for refusal to testify does not constitute a deprivation of any constitutional rights,” and the Constitution 


does not require a definitive resolution of collateral questions as a condition precedent to a valid contempt conviction.” 


Review of contempt proceedings. 


Procedural due process requires making a record available to facilitate appellate review.”> After a conviction, a sufficient review 


of the facts to ascertain whether a contempt was committed does not deprive the defendant of due process of law. An appeal 


and affirmance satisfies the contemnor's right to due process of law with respect to the validity of a contempt finding, and there 


is no right to relitigate the matter in remand proceedings.” 
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CUMULATIVE SUPPLEMENT 


Cases: 


Attorney for owner of test preparation company was not provided adequate due process with respect to charges of contempt 
arising from alleged violation of injunction in underlying trademark litigation, where attorney had no notice that he could be 
held in contempt. U.S.C.A. Const.Amend. 5. Test Masters Educational Services, Inc. v. Robin Singh Educational Services, Inc., 
799 F.3d 437 (Sth Cir. 2015). 


Due process requires that one charged with contempt of court be advised of the charges against him, have a reasonable 
opportunity to meet them by way of defense or explanation, have the right to be represented by counsel, and have a chance to 
testify and call other witnesses in his behalf, either by way of defense or explanation. U.S. Const. Amend. 14; Ohio Rev. Code 
Ann. § 2705.02. Matter of D.S.S., 2020-Ohio-5387, 163 N.E.3d 59 (Ohio Ct. App. 11th Dist. Portage County 2020). 


[END OF SUPPLEMENT] 
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Due process in criminal contempt proceedings includes the right to assistance of counsel except in cases of direct 
contempt; civil contempt proceedings may require the assistance of counsel and the appointment of counsel, as 
determined on a case-by-case basis, taking account of opposing interests, as well as the probable value of additional or 
substitute procedural safeguards. 


In criminal contempt proceedings, traditional due process protections include the assistance of counsel, if requested, ! unless 
the contempt conduct occurs under the eye or within the view of the court,” warranting summary contempt proceedings.” The 


failure to inform one charged with criminal contempt of the right counsel is a violation of the accused's due process rights.4 


In civil contempt proceedings for indirect contempt, the defendant generally has the right to the assistance of counsel,’ and in 


contempt proceedings involving serious contempt fines of a criminal nature, due process requires a right to counsel. Whether 
due process requires providing counsel to an indigent defendant in civil contempt proceedings is a determination made on a 


case-by-case basis.” Due process does not always require the provision of counsel in civil proceedings when incarceration is 
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threatened, and in determining whether due process requires a right to counsel, a court must take account of opposing interests 


as well as consider the probable value of additional or substitute procedural safeguards.® Due process does not automatically 
require providing counsel at civil contempt proceedings to an indigent individual who is subject to a child support order even 
if that individual faces incarceration for up to a year; in particular, due process does not require providing counsel when the 
opposing parent or other custodian to whom support funds are owed is not represented by counsel and the state provides 
alternative procedural safeguards equivalent to adequate notice of the importance of ability to pay, fair opportunity to present, 


and to dispute, relevant information, and court findings.” Procedural safeguards which, if employed together, can significantly 
reduce the risk of an erroneous deprivation of liberty in the absence of counsel in civil contempt proceedings in child support 
cases when incarceration is threatened, include (1) notice to the defendant that the ability to pay is a critical issue in the contempt 
proceeding; (2) the use of a form or the equivalent to elicit relevant financial information; (3) an opportunity at the hearing 
for the defendant to respond to statements and questions about financial status; and (4) an express finding by the court that the 


defendant has the ability to pay. 


Due process does not guarantee an indigent the right to appointed counsel in a civil contempt purge hearing involving the 
nonpayment of child support obligations when the indigent was previously represented by counsel at the original civil contempt 


proceeding. 1 
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Violation of civil protection order 
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Failure to establish indigent status 
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N.C.—Young v. Young, 736 S.E.2d 538 (N.C. Ct. App. 2012). 

U.S.—Turner v. Rogers, 131 S. Ct. 2507, 180 L. Ed. 2d 452 (2011). 

Sufficient safeguards in place 

Wyo.—State, Dept. of Family Services v. Currier, 2013 WY 16, 295 P.3d 837 (Wyo. 2013). 
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Due process may be violated if a judge tries a contempt committed against the judge or a contempt concerning 
disobedience to an order rendered by the judge. 


Due process requires that a trial on contempt charges be conducted before an impartial tribunal; ! it must not appear that the 
judge acted improperly as an advocate.” When a judge charges a defendant with indirect criminal contempt, due process may 
require the judge's recusal from trying the defendant on the criminal charge, and the judge's failure to set the matter for hearing 


before another judge may constitute a violation of due process.* 


Due process may be violated if a judge tries a contempt committed against the judge or a contempt concerning disobedience 


to an order rendered by the judge.” Due process requires that a defendant in a criminal contempt proceeding should be given 
a public trial before a judge other than the one reviled by the contemnor when the judge is vilified, or becomes embroiled in a 


running, bitter controversy,° or when there are marked personal feelings that leave a personal sting.’ However, a contemnor is 
not denied due process when the contumacious conduct does not rise to the level of personal vilification and scurrilous attacks 
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on the judge, and when the judge is not personally enmeshed in the matter, so as to disqualify the judge from pronouncing 


sentence on the contemnor.® 


Summary contempt proceedings” do not generally require sentencing by a different judge.!° However, once the occasion and 
necessity for the immediate use of a summary contempt power have passed, any attempt by the judge to later resurrect and 
invoke contempt powers will be subjected to scrutiny by a reviewing court to determine whether the due process right to an 


impartial judge has been offended. ii 


It is a violation of due process of law for the judge to sit as a judge-grand jury before which witnesses testify and then preside at 


a contempt hearing wherein witnesses are adjudged in contempt for their conduct before the one-man grand jury. !? It is also a 
denial of due process, when the one-man grand jury conducting its secret grand jury investigation forms the belief that a witness 
has testified evasively and has given contradictory answers to questions and immediately charges the witness with contempt 
and immediately convicts and sentences the witness to jail, all without any break in the secrecy, which thereby constitutes a 
failure to afford the witness a public trial on the contempt charge, without giving the witness a chance to prepare a defense, or 


an opportunity either to cross-examine grand jury witnesses or to summon witnesses to refute the charge. t3 


A mayor's adjudication and sentencing of an individual on traffic misdemeanor and contempt charges, in the mayor's court, did 
not violate due process, even if the mayor had a pecuniary interest in the case, when the individual voluntarily entered a plea 
of no contest on a misdemeanor traffic citation and a plea of guilty to a failure to appear charge, the failure to appear citation 


was issued by the mayor's court clerk, not the mayor, and the mayor merely performed a ministerial function. L 
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Ky.—Schroering v. Hickman, 229 $.W.3d 591 (Ky. Ct. App. 2007), as modified on other grounds (Apr. 
20, 2007). 
Miss.—Corr v. State, 97 So. 3d 1211 (Miss. 2012). 
3 Ga.—In re Hatfield, 290 Ga. App. 134, 658 S.E.2d 871 (2008). 
Mont.—Drew v. Montana Tenth Judicial Dist. Court, 2004 MT 154, 321 Mont. 520, 92 P.3d 1195 (2004). 
6 U.S.—Taylor v. Hayes, 418 U.S. 488, 94 S. Ct. 2697, 41 L. Ed. 2d 897 (1974). 
Ind.—Johnson v. State, 426 N.E.2d 104 (Ind. Ct. App. 1981). 
Required when acts directed against judge 


WESTLAW 


§ 2408. Trial before impartial judge, 16D C.J.S. Constitutional Law § 2408 


Tenn.—Daniels v. Grimac, 342 S.W.3d 511 (Tenn. Ct. App. 2010). 
Judge not embroiled in personal controversy 


U.S—Nakell v. Attorney General of North Carolina, 15 F.3d 319 (4th Cir. 1994). 
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Disqualification of judge in state proceedings to punish contempt against or involving himself in open court 


and in his actual presence, 37 A.L.R.4th 1004. 





7 U.S.—Taylor v. Hayes, 418 U.S. 488, 94 S. Ct. 2697, 41 L. Ed. 2d 897 (1974). 
Fla.—Scott v. Anderson, 405 So. 2d 228 (Fla. Ist DCA 1981). 

8 U.S.—Ungar v. Sarafite, 376 U.S. 575, 84 S. Ct. 841, 11 L. Ed. 2d 921 (1964); Farmer v. Strickland, 652 
F.2d 427 (5th Cir. 1981). 
Judge not personally embroiled 
U.S.—USS. v. Galin, 222 F.3d 1123, 55 Fed. R. Evid. Serv. 507 (9th Cir. 2000). 
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10 U.S.—U.S. v. Dowdy, 960 F.2d 78 (8th Cir. 1992). 
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Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawijirm4493 to 4495 





Summary contempt proceedings and punishment are within the constraints of due process of law for a direct contempt 
or contempt committed in the immediate view and presence of the court, when all the elements are within the personal 
knowledge or observation of the judge, provided there is a need for speed or immediate action by the court. 


Due process imposes limits on the authority to issue a summary contempt order, | prohibiting the summary adjudication of 


indirect contempt for conduct that does not occur entirely in the presence of the court. If some essential elements of the offense 
are not personally observed by the judge, so that the judge must depend on statements made by others for knowledge about 


these essential elements, due process requires that the accused be accorded notice and a fair hearing in a contempt proceeding. 


Generally, due process of law is not denied when the power to adjudicate and punish is exercised summarily in the case of a direct 
contempt or contempt committed in the immediate view and presence of the court or tribunal and all the elements of the contempt 


are within the personal knowledge or observation of the judge or judicial officer,” particularly when immediate punishment is 


essential to vindicate the authority and dignity of the court. When summary punishment for contempt is imposed during trial, 
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the contemnor is normally given an opportunity to speak in the nature of a right of allocution.’ Under proper circumstances 


warranting summary contempt, the defendant is not thereby deprived of the right to a jury trial on the criminal charge.® 


Even when contempt behavior occurs in the presence of the court, summary punishment without the usual due process 


protections of notice and opportunity to be heard is not automatically justified.” If there is no need for speed to immediately 
suppress the contempt behavior or restore order after a serious threat to the proceedings, due process requires notice and a 


hearing instead of a summary disposition. 14 


If there is a substantial issue of a defendant's mental capacity to commit contempt, an element of the crime of contempt is 


therefore not within the judge's knowledge, and a summary adjudication of contempt is precluded, requiring a separate hearing. u 


If punishment for contempt is postponed until after the trial or hearing, and there is no need to impose immediate sanctions 
to maintain order, due process requires that defendant have an opportunity to be heard. !? A full-scale trial is not required, 


but defendant must have notice of the charges and an opportunity to present defenses. 13 A trial judge's conduct in proceeding 
summarily after a trial to punish counsel for alleged contempt committed during the trial without giving the counsel an 


opportunity to be heard in defense or mitigation before adjudging guilt and sentencing denies due process. 14 In contrast, even 
though punishment for contempt citations issued against defense counsel during a criminal proceeding is deferred until after 
the trial, due process does not require that defense counsel be heard in defense and mitigation at the conclusion of the trial 
when counsel is given an opportunity to explain the conduct and address the issue of punishment soon after each incident of 


contempt, and counsel suffers nothing by delay. i 


Record for review. 


The concept of elemental fairness which underlies due process requires such disclosure of facts in every summary contempt case 


as permits adequate review by an appellate court of contempt citations. '° To meet constitutional requirements of due process 
of law, the certificate of the presiding justice must provide an adequate record of the facts underlying a summary adjudication 


of contempt.!” 
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Review of record dictated by trial court 

The appellate court's review of the evidence established at a summary contempt hearing requires a review 
only of the evidence dictated on the record by the trial court, as a summary hearing by definition entails only 
evidence observed first-hand from the bench. 

Pa.—Com. v. Moody, 2012 PA Super 103, 46 A.3d 765 (2012), appeal granted in part on other grounds, 
622 Pa. 160, 79 A.3d 1093 (2013). 
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